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Defendants Lopez, Wise;’Richardsén, McCray, Salaam, an
Santana have been indicted and charged with attempted murder in
the seéond degreé (Penal Law §§ 110/125.25[1}), Count One; race
the‘first decree ?Penal Law § 130.35([1], Count Two; sodomy in th-
first degree (Penal Law § 130.50[{1], Count Three; sexual abuse i-

the first degres (Penal Law § 130.65([1]), Count Four; assault in
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(Penal Law § l20.lOfl] and {3],‘Counts Fiy

m

the first decre
Six; robbery in the first degree (Penal Law 5 160.18[3}, Coun
Seven; robbery in the second degree (Penal Law § 150.10[1] and

th

3
n

second desgree (Pzna

e
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., [2)[a], Counts E?éht and Nine; assault
- Law § 120.05 [2] and [6], Counts Ten, Eleven and Twelve: and ric-
"in the first degree (Penal Law § 240.06), Count Thirteen,

Defendant Briscoe is charged only with counts twelve an

|

|

w thirteen.
| Pursuant to omnibus motions filed on behalf of the
defendants, this court directed Huntley and Dunawavy hearings be
held as to each defendant and that a Mapp hearing be held as to

? defendants McCray, Wise, Briscoe, Salaam, and Lopez.
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These hearings commenced on Qctober 10, 1989 and

concluded November 29, Ll989. ‘The Pesople called a total of

" twenty-nine witnesses on their direct case: Paula DeGregorio,

Clayton Frazier, Andrew Novick and Georée Hansen, té&chnicians fror
the’New York County District Attorney's Office; Mégy Ann Cramer,
an émployee 6f the Nei York Cit? Department of Parks and
Recreation; Nora Freeman, Law Assistant for the Adminiétrative
Judge of the Family Court of the City of New York, pPolice Officer

Raymond Alvarez, John McNamara, Mark Carlscn, Eric Reynolds,

Ropert Fowers, Ivelisse Flores, Sergeant Anthony Michalek,

m
[

Lieutenant Justin Peters, Detectives Jose Bosaric, Carlos

Gonzalez, Henry Fieldsa, Harry Eildebrandt, John Taglioni,

- Sheehan, John Freck, John Hartigan, Thomas McKenna, Willianm Xally

Robert Nugent, Humberto Arroyo, Joseph Neenan, Victor Ccirnst
and Assistant Districie Attorney Linda Fairstein., On rebuttal, &
™

-

McKenna and Taglioni and ADA Fairstein.

and his father, Edelmiroc Lopez; Kharey Wiss and his mother,
Delores Wise, testified in his behalf, as did Detective Eartiga:;
Kevin Richardson called his mother, CGracie Cuffee, and his sist=rx
Ahgela Cuffee. Yusef Salaam, his sister, Aisha Salaam, Marilwvn
Eatcher, his mother's azunt and cousin, Vincent I, Jones, David
Nocenti, and Sharonne Salaam, defendant's mother, testifiecd in hi
'

: - | R
vmond Santana's grandmother, Natividad Colon

father, Raymond Santana, Sr., testified in his behalf.

NYCLD_001026



T make the following findings of fact:
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Street and Fifth Avenue. There, Officer Alvarez cbserved & grou:z

of azpproximatsly ten black and Hispanic males aged fourtessn Lo
sixteen. As he entered the park, he observed that the group was

much larger and consisted of approximately thirty male blac

P4

iispanic ycuths.

Uven Alvarez's approach, the youths ran south and than
southeast. Officer Alvarez shone his spotlight on them as thsr
an.

Officer Alvarez continusd through Central Park, exitlng

parx.
He stayed at the 24th Precinct for fifteen to twenty
minutes and left at approximately 9:23 p.m., and rsentered the

asphalt bicycle path, proceeding east. When Cfficer Alvarsz was
just north of a baseball field located at "North Meade " nis carz

11

was approached by a male Hispanic, approximately fortu—f Ve YEEI:

} )
(%
&

old, who was bleeding from the head. The male told him that

[
(>
{
[

than five minutes before, he had been assaulted at 102nd St

- and the East Drive by from five to seven young male black and
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him if he had sesnsa larg

Hispanic youths. EKe

him; hit him in the head, possibly with

4
remove property from his pockets.

Officer Alvarez took the

and, at approximately 9:30 p.m., he repo
i
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trevelling east toward 102nd Street a

of the perpetrators of the assault
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continued driving through the parx
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doing he received ee

disorderly greoup in the park. He
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seven

fications.

injured man left the park. -

.

Prior to leaving the playground, Cfficer Alvarez spox

to Police Officer Eric Reynolds and told him that he had s=sen

sroup of youths who had run

when they

At approximately 10:05 p.m., Officer Alvarez

and the
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saw the radio gér. e alsc
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informed Oificer Reynclds that ths group consisted of betwesn
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he east side, inside

Officer Reynolds and his partner, Police
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2s members of the Central Park Anti-Crime Unit.

uniform and were patrolling the park that everning in &

continued to the vicinity of 102nd
paths, and canvassing from west ¢
described in the radio run.

wner they errived at the

Central

from the 23rd Precinct and

Revnolds asked scme of the
k)

anything and they told him

saw nothing.

Park

from the Manhattan North

officers at the scens if
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Drive in the arez oI 10Zr

Then he recoygnized othsr

police vehicles and cars
Task Forece.
they had s=s=:

they had not.
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fiicers Reynolds and Powers received a seconc radic
transmission at 9:45 p.m., to the effect that zpproximately 3

e 1n the park.

a

b

m
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male blacks were harassing and assaultin
They began to further canvassthe north end of the park above %z-
Street, concentrating on the pathways and dark areas. They sew
cne.

while encaged in this canvass, they received a third’
radio commurication which informed them that Sergeant Laile ¢f =

1

Anti-Crime Unit had a group of possible suspects at th

m

g
] —

m

0
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at 100th Street and the West Drive,

(4]
Fth
}os
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0 er, Reynolds and his partner respenced to the

0
6]

playgrouné, arriving between 9:45 and 10:00 p.m. They did nc:

stay long at that location, and, after Officer Reynolds spockz ==

3
Q
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Officer Alvarez, they left to continue canvassing in the

0
Fhy
ct

e park, concentrating, as befcre, on the trails znd in-

102nd Strest wheg they received a fourth rzdio communication. I-
|

this communicatidn, Sergeant Laile reported that a male jogger =a-

been found a% 96th Street and the West Drive off the reservcir,

beaten and bleeding profusely from the head. This communicaticn

indicated further t
assaulted the jogger and that they had fled north.
Visible to Officer Reynolds at that time were the

headlights of police vehicles north of them and of other polics

i

vehicles canvassing east to west across the varied ballfields i-
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the north end of the park. At that point, Officer Keynolds rmads a

k]

decision to leave the park.at 100th Street and to continue the

search outside the par¥. The time was approximately 10:10 p.m.

Officer Ive lisse Flores had been assigned that evening
3
in uniform, in a marked sccoter, toc cover a robbery post from 73ti
. ¥
Street to 7%th gtreet on the West Drive. She was with Sergesant
Carabettz on the West Drive between 72nd and 73rd Streats wien &

report came over her portable radio concerninc & disorderly crouo
of thirty to forty male blacks in the vicinity of 102nd or 103xd

Street on the East Side. Upon receipt oI that informatiocn
<& Il

Sergeant Carabetta left Flores. Officer Flores then recsived &
secornd radio transmission regarding a disorderly g¢roup in the

Officer Tlores had gone only one block when two Dednls

on a tandem bicvcle ‘s3oped her. They told her that there were
. 5

forty young male blacks breaking bottles and drinking, and that

thev had unsuccessfully attempted to grzb the female on ths bi:
at 102nd Street by the West Drive. Thay also teld her that thev
had put a call through to the Central Fark FPrecinct staticn hcuss
Officer Florss left them and continued northbound to
102nd Streset. When she reachec the arez of the 102nd Strest Croz.

Drive, she spotted a fire slightly to the north and on the eas

side of the road. She stopped at the fire and there encountearsc
other police officers, including John McNamara ané Mark Carlson..

- :
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icer Flores stayed at the fire for approximately twenty minuts:

d then received another radio communication to the effect that

that point, she left the fire and drove ‘south on the West Drive,

turning back towards the reservoir. When she reached 94th or 95t:

Street, she was informed by radio that there was rothing et the

reservoir, so she again proceeded north. At about 85th

treet, Officer Flores asked an elderly male if he hed

coming out of the park. He answered, "yes'" and szid "Ti

the park." He also pcinted in the directicn oI Central
At this point, Officer Flores heard a radio call by Off

pewers. She asked over the radio, "Bobby, whzat do vyou

*:
1
'
‘h

|
HE

0

4

got no answer, and so she kept on driving north.

As she reached the 100th Street exit in ths pa

the West Drive, Officer Flores saw Reynolds anc Powers

- Depart: ent van exiting the park. She watched as the va
sourh on the West Drive and made a right turn onto 100t

.
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oy
}.

. e N . N
Flores drove right behind them trying to ge

Reynolds and Powers, having exited the park,

driving north on the east side of Central Parx West bestw

"

and 102nd Streets when they cbs ed a group c¢f between

rcj

1§48

fifteen, and perhaps as many as twenty male black and H

il ~

‘ teenagers on the west side of the street. They drove n

! a better view of the youths. The grcup was 'walking to

moving at a "brisk pace". It was an "homogenized' and

;. configured group, walking northbound. Tcgether, the gr

. one fourth of the block.
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: )
5 The youths came to a st ov and some of them began to
| >
“doo*nt toward the Parks Department van. At that moment, Officer
i
“Flores, driving her matked scooter, came into Reynolds's view on
?the right side of the van.
Officer Powers turned left on Central Park West at
~102nd Street withaofficer Flores driving next to them. When ths:
made the turn, Officer Perrs brought the van to a stop on tﬁe
southwest corner of 102nd Streetft and Central Park West. Oiiicer
:Reynolds, wearing a Police Department windbreaker marked "52nd
Precinct'” and with his badge visible on a chain around his nsck,
‘exited the van with Officer Powers. Powers ‘tatec to the grcuzn,
' "Stop, Police." With the excention of two individuals the vyouins
o started running in al 11 directions. OQfficer Flores made a cuick
j*u*n on her scopter and followed them.
Officer Reynclds and Powers then approached the two
- individuals who hgd}n;E fled, desfendants Steven Logez anc o
?Santana. The officers' guns wers not drawn. They placed the two
%lﬁQlV’Q als againgf a wall and patted down their clecthing for
Eweapons None were fcund.
; Lopez denied having been with the group statirng, "Ue
Hweren’t with the group. e weresn't with those guys. We didn's
i :
ﬁdo anything.” Raymond Santanz added, "Yeah, they were going to
hjumo us.'" Both Lopez and Santana were wide-eved and appsared
fshocked.
2 Officer Powers then joined Officer Flores in pursuit ci
B . :
' the fleseing individuals. Officer Reynolds remained behind with

Lopez and Sant
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Qfficer Flores saw two or three others run in an

i
!

;

ieastbound direction toward the baseball fields. She followesd and
‘could see them hiding from treé to tree. Officer Powers also saw
itwo youths running east. She and Powers ran side by side after
them and Officer Powers broadcast their pur nit. The youths they
were chasing crossed the West Drive and ran into an arez of the
park containing ball fields.

Officer Powers pulled ahead of Officer Flores and
reached one of the youths, Kevin Richardson. He tried tb tackle
Richardson at a ballfield northwest of "North Meadows" and cot
‘his hand around his neck, catching him in the right side of the
face and they kboth fell. Officer Powers then turned Richardscn
“around and handcuffed him.
él ' By then, additional police had joined Officers Powers
éfand Flores in the chase through the park. Police QOfficer

Hdennigan wes with Officer Powers. COifficer Kozmalski who had be

[D )

‘on a scooter, apgrehended a youth naned Clarence Thomas and
? .
A

n;

and finding nc

8]

After briefly checking the ballifiel
~other suspects, the police radioced for an additicnal unit.

(Sergeant Carabetta and Officer Sullivan responded to the North

I
E
} .
‘Meadow in a radio motor patrol car, and Richardson and Thomas
i
s
jwere placed in the back seat with Officer Powers.
! . En route to 100th Street and Central Park West Clarence

. Thomas began to cry. Without being questioned, hs stated, "I

_know who did the murder. I know who did the murder. I knew
‘where he livés and I'll tell you his name.” Richardson said that

11
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he also knew who did it and would tell them tcoco. Then Theormas

2

“llsaid that it was Antron McCray and that he lived at & particular

address on Kevin Richardson concurred saying,
"Yeah. That's who did it." Officer Powers believed they were
‘ ¥
ed at S&th

lttalking about John Loughlin, the male jogger assault
. )

g . - .
!Street. Thomas also stated that he knew that the pipes that was

‘-—(ﬂ

'used had been left at 97th Street and Central Park West, near ths
;projects.
Wwhen they arrived at 100th Street and Central Park

West, they met Officer Powers' sergeant, Sergeant Laile, and

ther officers. Officer Powers got out of the patrcl car and
‘informed Sergeant Laile of the statements by Richardson and
l
HTnomas.

Officer Powers stayed at 100th Street for approximatsiy

ten minutes and then went to rejoin Officer Eeynolds at 102nd
. \ ’

:Street because Powers €:2 the keys to the Parks Department van.
: N

s -~ - -~

: Officer Revnolds had meanwhile radiced for assistancs

Y

while waiting alone with Santana and Lopez. Sergeant Whaeler anc
! o~ - - - .

Police Officer Morales responded and Lopez and Santana were
placed in their car. When Officer Pcowers returned, he and

Reynolds drove the van back to 100th Street and Central Park Wes:

3

- b T o emm e A ~
heir sexrgeant. LopeZ and Sa

l[]

M.

1

(g2

hat location in Sergeant Wheeler's car.
At the northeast corner of the intersection of 100th
iStreet and Central Park West, Officers Powers and Reynolds met

7>

Wneeler, Officer Hennigan, and other

with Sergeants Laile, and

police. Looeafyﬁd Santana were there in the custody of Serceant

.f R,
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Wheeler; Kevin Richardson, Lamont McCall and Clarence Thomas wers

in the custody of other officers. Sergeant Laile and Officer

Powers informed Officer.Reinolds that Richardson and Thomas hazd
made statements placing themselves at the attack on John
Loughlin. Their discussion lasted about fifteen minutes and
included the possibility of conducting a showup with Wr.
Loughlin. However, such a éko wup was not feasible because of the
severity of the injuries to Loughlin's eye. 'While the cfficers
were conferring, either Thomas or Richardson stated to Fowars
with, respect to Santana and Lopez in the other car, that
were with us in the park”

Powers and Reynolds then drove the van back to ths

Central Pa

H
w

Precinct. The drive tock about five minutes and

they arrived at around 11:00 p.m. The five indivicuals in

custcdy were brought before the desk at approximately 11:06 p.m.

fficer Revynolds cave the officer at the desk the names,
addressszs, and ages of the defendants so that the y could be

entered into the blotter. This procedure took avpproximateiv ten

(8
(8]
H
it
)
N

1
"y
rt

minutes, after which the defendants were brought to th

. . 1 . . - - .
Suvenile room. There, the defendants' handcuffs were removed.

1 . . ] = v . ‘ ;
Pursvant to secticn 205.20 of the Uniform  Rules of the Family Court, the

Administrative Judge for the Family Court within the City of New York,
arranges for the inspection and recamendaticn to the Chisf Administrator ¢f
the Courts the roams suitable for cuesticning of children pursuant to secticn
305.2 of the Family Court Act. ’

Cn 2pril 19, 1989, the Coammnity Affairs Rocam in the Central Park
Prcclnct Ream 107 in the 20th Precinct, and Rocm 101 in the 24th Precinct,

iihad been so designated.

' Effective May 19, 1989, Rocm 123 in the Z0th Precinct was so éesignated.

13
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2 \ ’
Officer Reynolds then began to process the paper work

incident to the defendants' arrests. He did so in the same roon

l'h
Q
Ul

A
as the defendants. While Officer Reynolds worked, de

i
.. Lopez, Santana and Richardson talked among themselves. None of
i C ,

"the defendants were crying but they did indicate a 4

.
i

m

.
sire to go

- home. ' i

Concomitantly, Officer Powers, in the ‘anti-crims

o]

- office, began making telephcone notification to the defandants

: families. He informed them of the defendants' arrest for assault

“and gave them the locatien and phone number of the precinct. By

171:30 p.m., Officex,Powers had completed his series of phone
" calls to the defendants' families. Ee then want inte the
juvenile room and began to assist Reynolds with his paperwork.
"Ee ¢id so by tdking 'pedigree" information from each of the
 defendants. o

2 .
Approximdtely ten minutes into this prccess, Cf{ficer

Powers made a stafement to the group of defesndan tc the efiec
‘that they ”shouldh’f be cut here beating up on people. You

should be out with your girlfriend." Raymond Santana looked at

I

!

fSteven Lopez, smiled .and stated, "I already got mines" and they
:

'

both laughed.

l
r.
b
t

-~ -1 = F-pr =gy - oy m A = P -
Steven Lcpez asked Cfficer Powers how many

i
i Later,
¥

people were in the group when we saw them. Powers responded

;5 'approximately 15" and Lopez said “"fifteen? And yocu only caught
?three.” Powers stated "It looks like we caught five" and Lopez

-

. said "No way. We weren't with these guys” and Santzna said,

. "Yeah, T neve{/:aw these guys before."

14
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The defendants' parents began to arrive at the precinct
at around midnight. The first-to arriye was XKevin Richardson's
mother, Gracie Cuffee. She opened the door to the juvenile rcoom

and came in to indicate to Reynolds her pressnce and identit

V.
o . : . 3
Richerdson was awake and seated in the back cf the rocm. O0Officer

8

Reynolds got up and asked Mrs. Cuffee to have a seat cutside in
the clerical area.

Other parents began to arrive shoftly thereafter. As
they arrived, either‘officer Powers would inform Reynolds of

1

their presence, or the parents themselves would '"stick their hezd

it

in the door" to tell him they were there "looking for their scn'.

a fifteen vye:

During this time frame Antron McCra

g
-~

{11
a1

old, and his mother came to the precinct. They had not been
called. McCray went into the juvenile room and spoke to Clarerncs

Thomas. Officer Powsrs asked him his name and McCray responced.

" Then, in the presence of Mrs. McCray, Officer Powers asked him iI

]

he had been with the others earlier that night. McCray answsrsd

Le]
O
[
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¢}
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"ves," but that he had run when the

td

owers said, "Look me in the eye and tell me the truth; did you
beat anybody tenight?" McCray looked away and said, "No.
McCray was not arrested at that time and was permitted tc leavs
the precinct.

At approximately 12:35 a.m. -- after waiting for abcut

half an hour -- Mrs. Cuffee asked an cofficer the reascn for the

"delay and was told they were waiting for Raymond Santana's

15
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told her that they needed a parent or guardian at the prscinc

. Santana had not arrived and Officer Reynolds askad Powers

father. Twenty or thirty minutes later she told an officer she

was very sick and easked again, how much-longer they would have tc

By 1:30 a.m., Mr. Santana had not yet arrived. Raymond
was the only defendant without a parent. present. Officer Powers
had spoken by pheone to Santana's father before 11:30p.m, and he

b

said he would pick his son up. Almost two hours later, the e

{

Ge:

-

i

(e}

ot

58]
-
<
th

- him another call. Powers called again and this time got no

’ !
answer. OCfficer Reynolds asked Santana to give them anctner

relative's name ar he was, at first, reluctant but then gave his

A

elephone number.

sister's name and
Officer Reynolds called Santana's sister and spoke to

her at 2:15 a.m. Reynolds explained the situation to her anc

o

= P 1 .
ut had to make arrangements fcr

She told him that she would come

her young child., Officer Reynolds gave her directions to the
' l
precinct, his name and phone number.

After the phone call to Raymond Santaena’'s sister,

¥
H

rn

u
+
+
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1t

b
nts t

¢

Qfficer Reynolds explained to the waiting par

rrants and that if rnone wers

%
v

would do a search for cutstanding

™
At

fu

ot

found, the defendants would be given a F

0 P n s Y e
______ an u v Court Appearance

¥
.

Ticket and allowed to leave as soon as Raymond Santana's family
came. It was necessary to wait for resolution of Santanz's
situation because they would all be given the same return date cn

theilr Appearance Ticket.

*
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Although not known to Reynolds and Powers, an

junconscious female jogger had been found in Central Park at 1:40
1 .
!a.m., near the 102nd Street Cross Drive. She had sustained
j .
“massive injuries.
: H
Santana, at this time, made 2 statement to Richardson
)2

that "They were going to Spofford and that they wodld all stick
together and fuck up anybody who got in their way."

rio was directed by

1
)

{

At 2:20 a.m., Detective Joss Ros

-his Night Watch Supervisor, Sergeant Duffy, to go with Detective

'
i

M

:;Gillner to Metropolitan Hospital regarding the female jogger.

Detectives Rosariohand Gillner arrived at the 1 at 2:45

.y
n
U
'..l.
rt
o]

s}

a.m. They went directly to the Traume Rocm. Th
i

m

4
-

, seven or

1
H

éfeight medical personnel were working feverisnly to save h life.
1

K
I'she had "severe lacerations, cuts about the face, the head, legs.

1

Hper right eye was swollen shut. She was caked in mud (and]

! When Detective Rosario asked the medical team about her
i )

lcondition, he wast told she was ''very, very sarious.
¥ The nature and magnitude of her injuries indicated to

up a struggle anc thet

cr

IiDetective Rosario that the jogger had pu

1 .
the assault had likely been perpetrated by meors than cne

i
lindividual ,
|
!

Officers Rubenich and Fortier from the Central Park

ﬂPrecinct were also at the hospital and they told Detective
j

~Rosario about the earlier arrests of several young males in
i i

17
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connection with the assault on.a male sjogger in -the park.
told that that incident also had resulted in severe

and that that victim had been attacked with a metal

Subseguent to this conversation, Detective ¥=osario
- placed a telephone call tO‘tﬁe Central Park Precincf, at 2:55
a.m. He spoke to the desk officer and was told they were still
waiting for some parents in corder to release the youths.
Detective Rosario told him to hold the youths; he wanted to talk
to them.

Detective Rosario stayed at Metropolitan Hespital fcr
approximately one hour. He then went to the crime scens &t
Central Park where the female jogger had been found.

At the Cehtral Park precinct, all ¢f the yocuths
excsept Clarence Thomas were aslesp by 3:00 a.m. By 4:00 an
Santana's sister had not yet arrived. Officer Reynoclds telephornzi
her again and was told that she would not be picking urn her
brother. She said, however, that his grandmother ccoculd, and sh=s
gave Qfficer Reynolds the phone number for the grandmother At
4:10 a.m., Officer Reynolds called the grandmcther andé she a;:agi
to come. Officer ﬁeynolds said he would send a police car. Thsy

poke in Englich.

2 poliée car was directed from the precinct to the

'grandmother's residence and returnad with her and Raymond
Santana, Sr,at some time between 4:30 a.m. and 5:00 a.m.
However, the father remained briefly and then went to his job,

18 -
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" a woman's body had been fcound on 102nd Street inside

th
) ]
- He asked Officer Reypolds to hold the five defendants bec
. B
7

S0
A little after 4:00 a.m., Officer Reynolds had
conversation with iieutenaﬁt'McInérney*just ocoutsicde the
L

precinct's Community AL fairs Office. Lieutenant McInern

been assigned to the Night Watch. FEe told Officer Reyn

detectives wanted to guestion them.
Abcut the same time, various

P
Officer Reynoclds that they wanted to get something to ez

=

<

[SAY4
~d

olds

themselves and for their sons. Officer Revneclds told then

stores were open on the West Side. Most, but not all of

adults then left to buy focd.When thev returned with the

1

na

the five defendants in the juvenile room joined their parents

a waiting roomr

At 5:3C a.m., a detective from the Night Wwatcnh
&

=

began interviewing /the youths one a2t a time. The first

“interviewed was La i nt McCazll. This intsrview was condu
the juvenile room, in the pressnce of McCzll's mether, Of

Reynolds, and Detectives Farrell and Whelpley.

Detective Farrell conducted ths
indicated, in substance, that he went intoc the park arnd
assaulting people with a group, including Clarence Thona

McCray, and two others named Mike - a mals, black, aged

‘"to fifteen, and EZasy Al.

7 19
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By 6:00 a.m., warrants on esach of the defendants hzd
; - RUEN S N1 3 E : &

Juvenile

A

th

M

5
v

|
_}'

I
v

cleared. The serial inferviewing of defendants i

P
v

j*Room continued.

| Clarence Thomas was interviewed after McCall. Present
:;were Detectives Wnelpley and rarell, Cfficer Réyholds, Thomas and
his mother, This intérview lasted an hour and a half. Thomas
told them that the group came into the park at 110th S
£"»«.ritlﬂout specific'plans for the evening. They started to assault &
"pum" and then later went up to the reservoir and assaultad a male

ogger with a pipe. He identified Antron McCray and Lamont McCall

[N

as having been with him. He said, further, that McCray had
assauvlted the jogger and indicated that McCray
.. fourteen to fifteen years old, and that he lived on .

’
-

.. When the interviews concluded, Thomas and McCall were given

‘i appearance {ickets andgreleased to their mothers.

: SN
’ Detective Carlos Gonzalez, assigned to the Central Park
i '

! Detective Squad, arrived at the precinct while the interview of

Clearence Thomas was being conducted. 2t approxima
he was walking through the ocuter clerical office when Richardson's

mother approached and asked if they could take Kevin

] .20
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next, Detective Gonzalez told Mrs. Cuffee, "as soon as the

room is empty, you will be next." o

At 9:40 a.m., Detectives Gonzalez and o Sullivan brouch:

=

«

Kevin Ri hardson, a fourteen- ~year-old, and his mother into the
Juvenile room. They introduced tnemselves and Detectivs
Gonzalez began the 1nte*v1ew by taking pedigree informaticon.
Using .2 Miranda card, he advised them of their rights,’adéfessir
himself to both Kevin and his mother. Both answersad, "veg" after
each right. Detective Gonzalez concluded fhe warnings by asking
if they were willing to answer questions. Both mother and son
said, "Yes." FHaV;ng obtained waivers, Detective Gonzalez zsked
Kevin to tell him what happened the night before.

Richardson spoke freely for about twenty minutes. &=
staﬁed that he and approxlmately thirty of his ff;enos enteréé
the park at 8:00 p.m. at 110th Street an nd FifthAvenus, He cz2:4
he wanted to beat Up some people and that thev did beat z nzl=s
Jogger with a pipe, and he described the person who did the
beating. rLater éhey all ran off,

While Richardson was talking to Detective Gonzzalez,

I

Detective John Hartigan, assigned to the Manhattan North Ecmicid

(

Squad arrived at the Central Park Precinct. He and Detective
Jaffer were directed to the juvenile room, and they entered at
about 10:00 a.m. As Hartigan entered he saw that the side of

Richardsecn's face was scratched,and he indicated with his hé&ngd
to Gonzalez the existence of the scratch. Detectives Hart:

and Jaffer stayed in the room for a matter of minutes and then

went outside. between the precinct buildings. Detectives

NYCLD_001044



Gonzalez and 0'Sullivan came outside shortly thereafter to advise

a

the other detectives of what was coing on. Mrs., Cuffee came outb

. also.

Jaffer and Hartigan approached Mrs. Cufiee gnd asksd if

they could talk. She agresd. The detectives told sier who they

»

~
i

were and why they were there. They tocld her that female hazad

-

been seriously idjured and informed her about theiscratch on her
‘'son's face. They also indicated that it was "important" for her
son to tell the truth and it would "behoove" him to do so. Mrs.
Cuffee indicated that she wantad the truth as well.

This convérsatioﬁ lasted less than five minutes, aifter
which Detectives Gonzalez and O'Sullivan and Mrs. Cuffee went
back into the juvenile rocm where Detective Gonzalez resumed
his inguiries of Richardson. |

r and Arroyo went to Metro

(8

Detectives Jeff

D

-

Hospital about twenty minutes later, an§ Detective Hartican
reentered the jhvenile room. Richardson had finished his
statement and m;de no admissions‘regarding the female jogger,
Detective CGonzalez aske§ Eichardson if he had any mores
information and Richardson answered, "No'". Detective Conzalez
then asked him about the scratchon his face. Richardson said

he had fallen. Detective Gonzalez responded, in substance,

that when he fzlls he suffers scrapes, not scratches.‘ Richardson
then said that he had éuffered the scratch when apprehended by
the polic*. Detective Gonzalez told Richardson that he was
going to phone the officer at home to confirm or refute

Richardson's version of events, saying, "If he did scratch vou,
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no problem, If he didn't scratch you then you would have
problems." Dpetective Gonzalez stood up’and started walking
towards the door, telling them he Was going to make the call.

Just as he reached the door, Richardson made a statgment ad-

mitting he had been scratched by the female jo

0
Q0
o
H

=
X
o
D
3

o)
1l
L83

we had the fight B " Detective Gonzalez Teturned and said t
would begin new Questioning and would start from the beginning

The time was 10:10 a.m..

way they participated, and about his fight with the femzle
Jogger. He identified scme of the peopls in the park as 21
Mdrris, Chevron Dailey, Lamont, Yerun Bailey Mike ang Antron
McCray. He gave McCray's address’ ang named Raymond "Rluehat
Santana, Clarence Thomas, Steven Lopez,and Kharev., Feor Lovez

and Kharey, Richardson was also able to give information as

N
to their addresses and apartment numbers,
v

s
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; ‘
| > ‘
l

When Richardson had finished his statement Detective
{ :
;cOnzalez-handed him"a pad and ‘asked himsto put it in writing, in
|
|

\ A \ . ..
his own words. Mrs. Cuffee said she was tired and asked if her

SN
fadult daughter, Angela, then at the stationhouse, could take her
l .

,'place.
: 4

Detective C?nzalez left the room briefly to check cn

thls with his superiors. Gonzalez returned minutes later to write

LD a consent form. Mrs. Cuffe

P
S
[

gned the form at 11:40 a.m.

i . L
o advise her daughter that

0
rh
i+
cr

iDetective Gonzalez asked Mrs. Cuffes

l
b
!
i

ltney were conducting an investigation and would Angela extend the

(

;same courtesy régarding being cooperative. Angela came in and

f

'spoke with her mother for a few minutes. When Angela Cuffze
?replaced her mother, a detective other than Hartigan read ths

!

%Miranda rights %o Kevin and he nodded affirmativelv. Aancelz was
!

ltasked if she understocd the rights and she said "VYes." Detzciive
i .. ‘
HCo.zalez left thehyqom Wwith Mrs. Cuffse to rzguest a2 radio czxr to
%transport her home &nd to inform his sﬁpervisor of what wag taking
fplace. |

¢

Richardson was writing when Detective Gonzalez lsf= and
!
thad covered ten to twenty lines. 1In the prasence of Angelz re
il P
)
!contlnuaa to write out a statement of what happered. He was :told

to take his time and tc think about it. A

irst page, Detectlve Hartigan noted that Richardson had neglected

;to'include information about the scratch. FEe said,
i

H
t
i
'
i
i

1Say because your sister is here?

<

|
: 7~
!
I

leaving something out now ... is there anything you're ashamsd to

"  Richardson said, '"You mezn the

|

: | 24

vl
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.J .
scratch?" and Hartigan said "Yes.'" Richardson then included in

his wriften statement reference to the scratch on his face.

After the statement was finished, Detective Hartican
read it out loud to Kevin. Paul Richardson, defendant's father,
came into the room after the statement was completed. Detective

r : .
Eartigan acdvised him ibout what was going on and he was informed

(S]]

ment and he,

12

of Kevin's statement. Mr. Richardson read the stat

Angela Cuffee, Kevin and Detectives O'Sullivan and Hartigan sign

it.

The interview with Kevin was concluded at, or just af

1:00 p.m. At its conclusion, Detective Hartican made arrancemen

s

to have Kevin Richardson and his family transported to the 20t!

=

Precinct.
At 8:00 p.m. on April 20, Detective Henry Fieldsa had
Kevin remove all of his clothing and he took fingernail cliprincs

as well., &all were @afied and turned over to Detective Gonzalsz.
BN !

ne at soout

0
0]

Detective Josa Rosario left the crime s

—

700 a.m. and went to the Central Park Precinct where hz conferraz

with and debriefed fellow detectives until 11:20 a.m. At that

Whal

levr Toaryatd
Yy c2ITTELL,

v

K¢

time he left the precinct with Detective

o+

o the residences

in

Rivera, Morin and Officer Reynolds to respond

Clarence Thomas and Antron McCray. They were to ascertain if
Thomas and McCray would return to the precinct for furiher
interviews,

1

They went to the Thomas house first, where they spcke

briefly to Clarence and then exited the apartment with Thomas and

7
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i his mether.

McCray lived. Thomas'

: but good friends.
.
Lt .

- apartment on

At the McCray apartment,

_ the door.

. and the other officers

" back to the precinct.
I

1lRosa*’lo explalnﬁd further that Antron was a jL

?.sonoone would have

i
il
Ht

. point, Antron came

1
i
H

-

i
i a

ii they

. with them,

ware and why they

éfyou had on last night?"

v 4
’ Ce s |
if it wouldibe al

Qa

asxke

) .
e O

nad t

I
]
i
|
)
i

il

t

nignt. They were caksd

-
!
|
[
!
i
b
|
that they should
«truth,

R ]

MRS SR

"~
i

that they still

]
]
i
;
j
!
[
!
1
|
|
I
; C
!

i

matter what he did.

g
|

‘ot

i

b
i

' Rivera and Reynolds joined Rosario in the

McCray that they wanted to talk to Antron

inteo the room.
were there,

Detective Rosario asked him,

e night before.

mother told him that they

They directed Detective Rosaric to the

Detective Ros

Antron McCray's father answered and Roszario

could ccome in. Mr. McCray

Eis father said that woul

Ve

ol

to accompany him to the precinct.

Detective Ros

As Antron pr

"Are thos

oA

said,

s

ne

...1.
i s

,y

1 right if ron

Antron's father agreed

with mud and dirt. Antr

impress upon Antron that he should tel

no matter how horrible, and that they should

hi

™
[1%s

W

T

love and would still

apartment,

Detective Rosario asked Clarence where his cousin

not ccusins

r2ra
e

W

aric knock

zsked if
agreed and Morin,

Rosaric told

and to transport him

d

be fine.

nil +thsa

and

H)

At that

ario explained wo

=

Ro)

e

N Antron put on the clothing he had worn the previous

h

his mother

j$1]

on,

father then left for the precinct with the police.

While en route, Detective Rosario told Antron's parents

1

A -~
el

e
jO 1=
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ct around roon.

3_'

They reached the Central Park Pre

-~

1 . .
fshorLly thercaftmr, Thomas, McCray and their families were taken

‘by Detective Hildebrandt to the 20th Precinct.
L
o When the interview of Kevin Richardson was gcompleted

}about 1:40 p.m. (supra) the interview of Raymond Sarg#tana, age

|-

,rourteen, becan in the juvenile room of the Central Park Precinct.
Present in addltﬂon to Santana, were his grandmother, Mrs. Colon,

and Detectives Hartigan, Arroyo and Jaffer

ﬁ Detective Arroyo explained in English who the police
[ o

,wern and what they were in the process of coing. He spoke in

: Ly . . .
‘Spanish to Mrs. Colon for a few minutes and she answered in

”SU nish. Detective Arroyo then advised Santana and his
;

|
i
Jasked if he understood and he acknowledged that he did, answering

.grandmother of his Miranda rights. After each right, Santana was

i"Yes" to each question. The grandmother was askeé the szme

LQUESLlOFS in Spanish and she shook her head and spoke in Spanish
!

I .

lindicating "Yes". ¢

H

! i

{ Detective Arroyo then asked Santana if he would tell

!

i

them what happensd in the park. In doing so, he repeated the sax=
:question in Spanish to Raymond's grandmother. Detective Eartigan

|

’ » N v
jinterjected, saying that procedure would take "all day." The
i

|

1

|

iIt's okay.'" Detective Eartigan asked the grandmother, '"Do vou
iunderstand what I just said?" and she salc "Yes. Raymond Santana
|

then said to her, in effect, that it was a1l right and the’

detectlves proceeded to talk to him.
77
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They asked him to tell them, in his own words, what

| happened and who he was with, the previous night. Santana

provided them with a narrative of the events in the ark. In tre
5 : P

course of it he identified some of the participants, %ncluding

Terrence Campbell, Doug, Dave, Jason, Antron, Ramsey,Smith,

-

Jamine, Steve - with whom he had gotten caught - and Mike Brisce

it

from the Taft Houses., He also mentionsd Lamont, Orlando and Xevir

McCall.

Santana spoke for an hour. When he was finished

Detective Arroyo told him they were coing to tzke a written
statement and would ask him to sign it. In committing the.

statement to writing, they proceeded "step by step” with both
Detectives Arroyo and Hartigan participating in the questionin
and Arrovo doing the writing.

When the written statement was finished, Detective
Arroyo read it back to Santana in English. Ee then handed it to
Raymond and asked him to read it. Santana looked at it, turned

the pages and then signed it. Detectives Arroyo and Eartigan zls:

signed it. Mrs. Colon was asked to sign, but, speaking in

(L
<'(
{1
A
in
i

Spanish, she expressed reservations that it might have an a

impact on Raymend and declined.

Detective Arroyo then left the juvenile room to go to
re Detective Squad, taking the statement with him. The time was

4:40 p.m.

Detective Hartigan was alone in the juvenile room witlh

LRS- N [ =LA R B

Raymond and his grandmother when Raymond's father was broucht in
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" that his son had given them an account of

few minutes later, _Within five to_ten minutes, Detective Arroyo
ed and was introduced to Mr. Santana, Tha detectives

had return

had a conversation with Raymond's father in which they told him

:3-
+

is activities in

Central Park and Had signed a statement pertaining to those

activities. The state!ent was shown to Mr. Santana. They indicatsl

- further that they had reason to believe that Raymcnd was more

deeply involved than he had admitted and was not being forthrigh:.

Detective Hartigan advised Mr. Santana and Raymond that it 'would

be to the best of his interest to tell the truth, the whole

b "i/"
trutn. -

y
e
/ ]
,I
L3 /
S
v
& /
a ! .
.
e g
o
. /.’
K
e
- l/'
/""
I/:
- ,.,.
o
/‘
e R
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J

rt
o
1

Detective Arroyo resumed qguestioning Raymond zkout
. 2

female 30gger. rRaymond was less responsive than he had been

& N N - .
earlier. After approximately twenty minutes, the cetectives

asked Mr. Santana if he would like to spezk to Rayvmond. Arroyo

' and Hartigan moved to the opposite end of the rcom and Raymond,

his father, and crahimother spoke together for a few minutss.
, The detectives then resumed their questioning irn
. the presence of Raymond's father and grandmother. Raynond's

' father also tried to elicit responses from Raymond.

' This conversation continued for ten to fifteen minutas

<

. when Raymoné asked if he could speak to Detecti
Hartigan said he would have to have Raymond's father's

, permission. He turned to the father and explained that Raymond

o A

or
[
cr
N
st
w
m
}.l
t
jap
{D
LA
8]
in
[al]
|
M
L
Q
&
1Y
1
o
¥]
t1
3
\
i
o
i
)-:

| might have somgthing to say

r
[N
i
r
3]
8]
la)
}..J
<
n
v
n
by
[1i]
o)
.
M
1
{1
!
4
1

o do 8o in front of the father. The

-

"would it be all r;gfz,i; I talked to your son without anvroody

f

" being present, just him and I." The father agreed.
'y Mr. Santana, Mrs. Colon, and Detective ARrrcyc then leiz

the juvenile room, leaving Hartigan and Raymond. Santana told

Detective Hartigan that he had been present when the female was

attacked. He said he had seen people knocck her to the cround anc

>

hold her while somecone hit her with a brick. He also stated thaz
| he had "just grabbed her by the tits."

At that Detective Hartigan stepged him, saying he

.
ne.

i couldn't tell him these things without a parent pres

{1}

't Hartigan told him not to be ashamed and no matter what was going

7~ 30
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i saic to him while they were alcne but informed Raymond that he

on he was still going to be their son and they would still love
him. Ee then said to Raymond, "You're’goinc to explain to me

i po) ?
talk to me in front of your father." Raymond szid re woulcd.

Detective Arroyo left Mr., Santanz and ¥rs. Colon to go

44

vack to the juvenile room. When hea opened the door, Detactive

Hartigan asked him to get Raymond's father and grandmother.

However, when Detective Arroyo attempted to 1ccaete the

they could not be found. He searched unsuccessfully for five

[

minutes, after which Hartigan joined him. They searched for fiv

. to ten minutes more without success, They went back to the

Juvenile room and‘Detective Arrovo asked Santana if he knew wre-

they had gone. He did not. In fact, Mr. Santanz and Mrs. Color

went to a fast food restaurant on 86th Street and 3rd Avenue for
hamburgers.

Detective Hartigan then wrote down what Raymond had
was not going to taks a full statement at that time; somszone

would do that whén his father was located, Hartican wrcte the

addition on the bottom of the statement Raymond had previcusly
signed. As he wrote, hs asked Ravmond the names of the cecple k

had seen. When it was written, Detective Hartigan asked Raymornd
if it was a true statement and if he would sicn it. Santana
acknowledged that it was true and he signed it. The time weas
6:00 p.m. Both Detectives Arroyo and Hartigan also signed the

statement at that time.
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The interview of Antron McCray commenced at

approxihétely 3:15 p.m., on Apfil 20th, in

Precinct. Present were Detectives McClabe,

Gonzalez, and McCray's father and mother.

Room 125 at

+
ja g
(4]
N
(]
r
g

Hildebhrandt introduced himself and the ot?er detectives

to the McCrays and then took some pedigree.

information,

Following that, he informed Antron that he was c¢oing to

'him of his Miranda rights and that he had to indicate

understood them. He proceeded to read Antron and his

.Mirandz rights. Antron responded by shaki

[

I

rh

"Yes" to eazch o

v

tihe rights. Both Antron

indicated they were willing to talk. Eilde

W

e/

Antron to "start from the beginning and tell us what ha

that night."

______ RS | Ly ﬁ!i‘l"\l-"-\—‘\fii\ PN P SN
!‘lil L‘L (G RN DCJ...LK.A, Lold P W P | k,C‘.ILL_C:, e
park with his friend Clarence and about 30

thrown stones at‘cars scmecne had knoe'ed

-

to grab a male and female

two but thev got away; they grabbed a male

jogger near

regservoir and knocked him to the ground and hit him wi

After that, he said, the police came; he ran,

1

then went home.

After Antron had spoken for ‘we“ty to thir

Detectives Hildebrandct, Gomueez amd MeGbe and Mr. McCra

o

(SR8

hid in the mud, an

Y

acCvise

T
]
81
-
in

hethe

3
=
[§03
3
ct
n
im)
3

m

[T

Ld N LI G iy

v h=~
1 A+

o,

Ten

1 4 % = —
S LT ICT
the

ne

H -

jal
o
et
"
16

r minttes,

out of the room. Detective Hildebrandt told Antron's father that

‘he felt Antron was not telling the truth.

" saying, "I agree,l can tell when my son is

32

- Mr, McCray

concurred,

not telling me the
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truth.“ Hildebrandt suggested that the father Ggo into the rcom
and talk to his son and tell him that the police ¢id no: fezl he
was pbeing completely truthful with them. Mr. McCray went into
the room alone and spoke to his son and _his wife. The

%

detectives joined them several minutes later. At this point
’ »
the interview resumed. i
Antron McCray continued to talk and repeated

essentially the same story. When he would reach z point in his

: narrative that would anticipate a discussion about the femzle

Hh

jogger he would become visibly nervous, look down and fidoet.

18]
13

Approximately 15 to 20 minutes after resuming the

“interview, Detectives Hildebrandt and Gonzzlez left the room a

~felt that his son was still holding back, and he said 'yss",

cond time with Mr. McCray. Hildebrandt asked Mr. McCray if he

[0}
[

. e e
oing nIng Irom us.

[$H]

omak
Wil sl

e
(]
n

- b 1 . LR Ly -
feltk that "he was

oy

if Mr. McCray thoucht that "he is embarrassed talking in thers

"if he would want to talk to his

The detective asked Mr. McCray
wife" and he said "yes”. Detective McCabe was then asked tc¢
leave the room so the McCrays could have a private conversation.

After a few minutes, the detectives entered znd asked

the McCrays what they had decided. Mr. McCray indicated tha: his

wife was going to leave. She stood up and Detective Gonzalez

-escorted her upstairs to the sscond floor detective room.
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2

McCray then told his son to be truthful and that if

Yo

. - - - . 2 . i .

something had happened to -the female jogger, to tell them. With
& R . . . ..

Detective Hildebrandt conducting the interview, McCray went into

detail about the rape of the female jogger.

He told them she had been jogging along the ressrvoir
. P
" when they came upcn ?er and cne of thum grabbed her. He relatsd

that they had removed ner clothing and he identified himself as

, stating that while he was

oy

h
the third individual who had raped her
on top" somebody else was holding her down.

After this third statement, Detective Gonzalez went

n

upstairs and brought Mrs. McCray back.
Detective Hilaaorandt then reduced the statement to

writing, Ee wrote the details dewn from memory and then reacd ths

2

statement to Antron and his parents. They made some additions

-

in

<0
e« WA

f}s
[$)

5
[

P ~ o de e ko
&N COoOrreCClions. netn ar

completed and Antron, his fzther and mother and Detective

After the conclusion of the written statement,
Detecﬁive Hildebrandt informed the McCrays that they would pe
there for some time and that an Assistant District Attorney was
probably going to want to talk to their son and possibly tzxe a
video statement. 1In view of this, he said, they might want to
get some food. Approximately ten to fifteen minutes after the

statement, Mr. McCray went out teo purchase something to eat. H=s

returned with pizza and scoda.

<

//J
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At about 6:00 p.m., Antron McCray's clothes were taken

and he wore a hospital gown while_new clothes were being brougcht
v D

to the precinct. The ,McCray's were transported to the 24th

PN .
| Precinct abbut midnight ¥ | .

l
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Detective Michael Sheehan arrived at the Central Tark
- brl ~

Precinct at 4:10 p.m. on April 20, 1989. He was apprised of ths

&

|

status of the investigation into the attack on the female jo

[S4]
]

ﬁand was asked to assisﬁ the uhiformed officers in search of a
;weapon -- a length of pipe. Sheehan left the Central Park
APrecinct at 4:30 p.m. and made a search of the vicinty of 97th
‘Street and Cenﬁral Park West. Ee did not find the pipe and
:returned to the Central Park Precinct at 5:30 p.m.
Approximately one half hour later, Sheshan met with
Detectives Hartiganvand Arroye, who had just left Raymond Santanz
; T

;after he had signed his statement. Detective Eartigan alerted
iithem to the fact that he had taken a statement from Raymond
ESantana and Santana wanted to add certain things to it but it

Ecould not be done until his father was located.

Detective Sheehan was further adviszd by Sergeant
iO'Connor that the entirelinvestigatioh was being shifted to the
gZOth Precinct whexe the physical conditions ware better.

Afte; speaking to Hartigan and O'Ccanor, Detective

Sheehan was assigned to take Raymond Santana by car to the 20th

Precinct. Detectives Jonza and Hall accoempanied him. They wer

n

{1

1Y

also directed to make arrangements to notify Santana's father

‘get him to the 20th, so that a more complete statement could be

1
'
I
\
!

taken from Raymond.
They left the Central Park Precinct at £:00 p.m.

eeha

:3‘ R

1
I
i
i
i
i
{

Santana sat in the back seat and was not cuffed; S n was
driving. On the way to the 20th Precinct the three detectives

gwere discussing the Central Park joggers case and their

ﬁunsuccessful search for a pipe at the exterior wall at 97th S

Y

r

b
i
il
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and Ceutral Park West. Sheehan then told Santana they were going

Bl

ito make a detour to 97th Street to lock for somethlng.

Santana said, "If you're looking for z pipe, the pipe

gisn't going to be there, because I know for a fact m%yfriend had

the pipe when I left the park'". He told them that hg left the

‘park with some friends, including Antron, ané that Antron hacd ths
pipe and broke bulbs with it at a construction site and that they

!,were chased by a security guard.
i

b At 97th Street and Central Park West, Detective Hall

made a fast search of the wall, without success. Detective
!

heehan walked thetlength of 97th Street on the north side from

4]

LA

gCeﬂtral Park West toward Columbus Avenue with Santana. There was

a construction site and about every other bulb was broken.

I

‘Santana volunteered that he knew where the pipe was and whan

H

Fh
0
m
fu
ot
‘....J
Lo
(@]
{ b
s |

[She]

8]

1 W

m
;"]..
i

id

(i )

heehan guesticoned him he sa

f =4 =981 L Rl V)

s next to

T

(a3
r

B

'Str et and Columbus Avenue because he saw Antron drop it

| They drfve to that location and Raymond directed their
i : i ,

‘attention to a fence con the southeast corner. The three
detactives and Santana looked around the entire area. While they

searched, Detectlve Sheehan asked Santana as to the whereabouts ol
|

i . . ! - : . )

the weapon and guestioned him also regarcding details of the
weapon, such as size. They could not find the pipe and gave up
the search and continued to the 20th Precinct at 82nd Street

ibetween Columbus and Amsterdam Avenues.

|
;

On the way, Santana said, "I had nothing to do with ths®

rape. All I did was feel the woman's tits." This was not in
Y v

1 v
[iresponse to any question by the police.
1 .
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| Detectives Sheehan, Jonza, Hall and Raymond Santana

Earrived at the 20th Precinct between 6:30 and 7:00 p.m. Upon

'their arrival, they went to the Detective Squad on the second
1 .. R a i

' floor. Santana was asked to take a seat at a desk.

By

his mother returned to the Centrzl

When Mr. Santana and

Park Precinct, after obtaining food for themselves argd Raymond,
‘they weie told thathaymondeas at the 20th Precincts and were
transported to that location by police. -

After Raymond was brought to the 20th Precinct, his

~father and grandmother met with him and gave him some food. Tr=

fgrandmother was tired and hungry and both she and her son returnzs-

m

.to her home. Thereafter, Mr. Santana received a telephone call ::
return to the 20th Precinct, which he did.
Detective Sheehan met Mr. Santana when he arrived at th:z

fstation house and told him that his son had made a statement

"earlier and wanted to put additional information into it. Sheor=zl-

[}
+
b
I8

- thereafter, they checked on the availébility cf Room 125, b
. was not yet available.

i One half hour later the room was available and
EDetECtiVES» heehan and Jonza escorted Santana and his father freox
‘the second floor detective sqguad to Room 125 on the first
iSantana took a seat at the side of a desk with his father szata?
’next to him, Raymond was eating potato chips. The inter-

iview began at 10:10 p.m. with Detective Sheehan reintroducing

and Detective Jonza. He then read Santana his Miranda

=p
-
3
n
[
ot
t+h

rights. Addressing both Raymend and his father, he advised then
that if thev didn't understand something, they could stop him at »

iany time. Both father and son answered "Yes" in response. to each
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el

After the warnings were read, Detective Sheehan ask=4d

RaymondAto describe what had happéned the night before. He

}-te

where, and when. He asked Raymond to give him as much deta

possible, saying "I know you spoke to John Hartigan. You didn

q
speak to me yet.....!Try not to leave anvthing out.....Don't

embarrassed ébout anything in front of your father.”

Raymond spoke for about an hour. He was then advis
Detective Sheehan that the detective was coing to reduce ths
statement to writing. The written statement tock aporoximata
fifty minutes and was completéd at midnight. Raymond and
Detective Sheehan sigred each page as it was finished. When

statement was completed, Sheehan, Jonza, Raymond, and his fz

signed it. s .
Lo e A R e T Ve T b Qomprde oo e b o Lo e e £ e
clizziicdil duviootl PVle » oSdlicasiia Lwadoe LexNblZTooliicZ ol Ve ol

3

the District Attgrney's Office were present in the kuiliding =z
would be required to sit with his son while Raymond gave a

videotaped statement. Mr. Santana expressed no objections.

Detective Sheshan told him that this would happen scon, mavios
an hour or two.
Santana and his father left Rcom 125 and were taksn

upstairs to the destectives squad room.

m

Shortly after Detectives Sheehan and Jonza left th

Central Park Precinct with Santana, Steven Lopez, fifteen ye

fu

H

>

old, was brought into the precinct juvenile rocom for an inter
his

Present also were Steven, hi

Magdelena LopaéT'Detectives Arroyo and Hartigan.

e ial

>

v

- 4, s - . B - -
indicateé that he was interested in knowing whom Ravmond hzd m=s

U

F-

father Edelmiro Lopez, his mother

8}

.
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The detectives began the interview betwegen 6:15 p.m.

and 6:39 p.m. with an exchange of -introductions and Lopez's

r

paren

was necessary if he was to be gquestioned.

explained to Steven that they had reason to believe he had

[N

4
rt

b}

n

p

detectives wanted to get his account of what
responded by acknowledging that he would talk

Lopez, at this time, said that he was tired and would like to

the interview underway.

Detective Arrcyo then read the Mira:

three rights were read and responded to with a

‘Steven Lopez aqd his father

- e
right

K9]

x>
asked '"Does that mean that
Arroyo told him that if he

the choice was up to him.

SR IS
TO whicn thne

- - P T
rignt, ftatner

have an attorney.

Arroyo then began to ask Steven questions. Lopez
Kevin, Yusef, Antron and Lamont were in the park with hinm.
provided a description of Yusef,

17, who attended Julia Richmond Eigh School on 66th

v

also gave Yusef's address.

5 were advised that, because of Steven

‘g

3
u

~

b=l

and he asked both father and son to respond.

=

some of the events in the park the night before

thenm.

their

pressnc:

Detective Arrovo

Mr.

R

o=

. However, as to the fourth -- the

They spoke for about an

=

to wit,

N

t

I3

B

~—
remns

-
i

a male black about

Str

eat,

hour,

T
. .
rights to Stewvs
The first
11~ r iR 1 1
Yes', by both
silent until trnacz
his fathsr

H=

after

which Detectij;dﬂrroyo committed Lopez's statement to writing.
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It took another heour to reduce what Lopez had said tc

fit

-

written form. After it was finished, Detective'Arroyo read it

-back to Steven. Arroyoc asked the father if he wanted to read ir-

and he asked both father and son to sigﬁ it. Steven Lopez, his
—father, and Detectives Hartigan and Arroyo each signed at $:00
p.m. Steven's mother did not sign the statement. |

At that point, Steven had not mentioned the attack oo
the female jogger. The detectives pursued futher guestioning
focused on that event. They spoke for ten minutes more when Mr.
Lopez became angry and voiced his disapproval at what he con-
sidered repetitiVe*questions.b He stated that his son had answars-
all of the detectives' questions and he believed hig son. FEe thsr

told the detectives, "No more questions. My son will not prowvids

" The interview ended immediztelyv and the

any more answers.'

detectives left the room.

~

Througheut the morning, afternoon, ané evening of April

20th, the detectﬂbes had been acquiring information fronm

| _
defendants which implicated Yusef Salaam of and
a youth named Kharey. In addition to the quantum of informaticn

provided by defendants, there was additional informaticn provicad
by Al Morris. Detective McKenna had interviewed Morris betwesn
6:30 and 6:45 p.m. at the 20th Precinct. Morris told him that
Patrick, Kharey, Shevron, Yerun, Rahemn, Yusef, Kevin and Dennis

had been present in the park on the night of the 1Sth. Morris

also told Detective McKenna that Yusef Salaam was 16 years old,

{

six feet two, and that he attended Rice High School.

41
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pPursuant to this information, Detective John Taglicni

|
]
!
!
|
1
i
1

' was directed by his supervisor at the 20th Precinct to go to ths

|
i?home of Yusef Salaam and ask him if he would come to the station
i .

house to answer some guestions. %
o Detective Taglioni went to _ with three
“other detectives, Hall, Freck, and Bier. 'In addition to the

g'instructions they had received pertaining to Yusef Sazlaam, they

f;had been told that if they came across a youth named "Kharey" tnh

{8
[N

ISP

i .
il'should ask him to accompany them as well. They took two cars an

ggleft the precinct at approximately 10:30 p.m.

)
b

£ 13 .
QL Tns

At » they went to Cr:
detectives knocked on the door arnd it was answered by Yussf

il Salaam's sister Aisha and a younger brother Shareef. His mother

P

1

‘"was not at home. They identified themselves as detectives. Aisha
Y . . . . .

was asked if Yusef lived there, and she said hs did but was not zat
e

I

iihome. As they spoke, three males came wealking down the hall

I q jd 4 el

| |

' toward the apartﬁ%nt. They were stopped by the detectives and

1y

H ]

';asked them to identify themselves.

1

}

Yusef Salaam identified himself. Another gave his nans

as Kharey Wise. The third individual was Eddie de la Paz. Sala=zx

was asked his age and he told them sixteen. Detective Tacliocni

1

thought he looked older so he asked Salaam for proof of his age
and Salaam showed him a school transit card. The card reflected a
‘birthdate of 2/27/73. He then asked Salaam if he would accompary

1

( ]
|them to the station house to talk about the Central Park incident.
. ,

v

I ) h"
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Detective Freck gskgd Wise agd Eddie de la Paz if they
would come to the staﬁion house and speak with them and they
agreed. None of the three was searched or handcuffed and the
police never had their guns drawn. The.detectives tdok Wise,

-

Salaam, and de la Paz downstairs. As they were ¢eq%ing, scmeone
informed Aisha Salaam that the precinct was at Columbus Avenus an
82nd Street. Because their aunt, Marilyn Eatcher, lived on

Aisha asked her brother Shareef to call the aunt

and ask her to go to the precinct.

[t
0
su
H
n

The detectives drove to the precinct in separat

No one was handcuffed in either car. Detectives Taglioni and Hal
%

rode with Salaam. Detectives Bier and Freck rode in the otner

vehicle with Wise and de la Paz.
There was no conversation with Salaam on the way to ths

precinct. However, in Freck's car, de la Paz said to Detective

Freck, "Well, we weren't with the gang last night. We were witih

them for awhile. Then we went and got haircuts.” V i

they had gotten haircuts. Pricr to that neither Freck nor Eier na=z

"

said anvthing to de la Paz or Wise. Detective Freck then askead

the youths how old they were. Wise said sixteen; de la Paz,

Iy
'-J.

fteen,

Salaam, Wise and de la Paz arrived at the 20th Precinct
between 10:45 p.m. and 11:00 p.m. and were taken to the 3rd flocr
Sex Crimes Officé. Detective Taglioni sat with Salaam and waited
A

for another detective to come to do an interview, He had nco

conversation with Salaam. Yusef was not handcuffed.
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Sharonne Salzam, Yusef's moth

i)

‘

r, arrived home from the

at about 10:45 p.m. She was told by her

‘daughter that the police had taken Yusef to

+reet between Columbus and Amsterdam Avenues.

(=Y

precinct at &2nd

Ms., Sal

3

2T

01
3]

repared to co tos the precinct, but prior to leaving she received
pPrer: G g

. a call from Marilyn éatcher who said she was going to the

. precinct. At 11:05 p.m. David Nocenti,

th astern District of New

[44]

in

go to the 20th Precinct.
called.

at 11:05 p.m.,

Salaam was upstairs in the Sex Crimes Office. i

1]
-

Detective T and Salaam.

and met aglioni

Detective McK néezadvised Salaam

be interviewin

Q
-3 b

a card and he asked toc s=ze 1t. It was
[}

Salaam's name, address,

back.

-l e T = =

After the discussion about the transit

McXenna told Salaam il

into an assault on a voung woman ,in Central Park

L]

b=
[P DY

-~

He told Salaam ol

Metropolitan Hg#pital.

by

" to Yusef Salaam, received a call from Ms. Salaam reguestis

This call was made after s.

Detective McKenna was

+hat Detective McK

“the tr
and date of birth--(2/27/73)--
McKenna asked, "Is this you?", and Yusef said

Eall entered the room earl

wat they were cenducting an i

an Assistant Unitecd §
York and a2 "Big Brothex

n

i8]

T

informed that Yus

-

i ir

I
4]

cr

went ucs

e

®

el

Taglioni introduced

Laid

’,Jo
o)
[ta)

id

[N

e
r

w

an
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He then began to read Salaam hlS Miranda rights

x> a - -

iInitially( Salaam shook his head affirmatively in response, but
| . * .
Detective McKenna told him he could not hear him and requested

I
1
MU

that he say yes or no to the warnings. As the detective continusd

:ﬁreadinc Salaam his rights, Salzam responded "Yes" to each. Aftsr
the rights were read jDetectﬁve Taglioni left the office

's

At approximately 11:10 p.m., Marilyn Hatcher, Yusef

aunt, her fiance, Vincent Jones, and his son Keith arrived at ths

prec1nct They entered the precinct together and Hatcher infornsd

th

~ Wom pam
aill. She was

Sal

Al

;the police that she was theres to sees Yuseaf
directed to the second floor, where she spoke to a detective and

i'salid she wanted to see Yusef Salaam. There followed a discussicn

Meanwhile, Detective McKenna continusd to interview
¥ ] -

- - . i . ~ .
Salaam. Eaving oxtained a waiver from §

s aleaam of his Miranda
i
t
g -
i, rights, Detective McKenna asksd Salaam if he would tell him whz=
y?
{l -~ P - .
;;had happened. Salaam answered that he didn't know what McKennsz
i
[iwas talking about and hadn't been in Central Park.
i
Detective McKenna advised Salaam that he had néuctsi a

‘number of interviews that day and that Salaam had been implicazsd
by other persons. He also told Salaam that, from among those

pecople who had been interviewed, some had been released and scme

fa
jomd

—~
L

|

|

fa*rested He added, "because you've been implicated, it's quit=
E .

:poseible you could be arrested. But it's also possible you cot
H ,

be released, depending on what you have to tell me, Salaam agzin

denied being esent in the park.

i
i
[
ES
|
4
B
]I
1
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Detective McKenna told Salaam that they had fincerprints

on the jogging pants of the victim and that if his fingerprints

iwere on them they wouldn't need him to tell them anything furthar.
4 . v

L . - . . s

iHe would compare (the prints) and if his prints were on the pants,
i .

IR
B -

. - - * " ] ~s .
“he was 'going down for the rape. Salaam said, "I didn't rape her.

ng was there but I didn't rape her." McKenna then said, "Okay. I

!
)
i

.just want you to tell me what happened. If you were there, you

- -

,can tell me what happened; and if yocu didn't rape her, that's

sl . .
:ﬁokay, too, but you have to tell me what happened." Detective
i

hMcKenna told Salaam he wanted it from the beginning. Salaam then
N ~! v

sirecounted what happened ~
"

X LH

e

i

\\
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At approximately 11:25 p.m., Nocenti arrived at the
precinct. He recognized Marilyn Hatcher and she told him that
they had been inside the precinct but had not been allowed to =
Salaam because they were not immediate family. Nocenti said he
would go inside and findvout what was going on.

Inside the precinct he approached an officer sitting
a desk and stated he was a friend of the Salaam family and an
attorney. He was told to wall and the officer exited through a
door.

Assistant Distrieét Attorney Linda Fairstein, was
present in the precinct as3isting in the investigation, and a
detective locéted her and told her that there was an attorney
downstairs for Yuéef Salaam.

Fairstein told Sergeant Cleeve that she was going
downstairs to meet with the lawyer, and she asked Cleeve to get
the detective who was working with Salaam.

Within a minute or two, Detective Taglioni appeared a
iﬁformed her that Detective McKenna was talking to Salaam.

Taglioni handed her a steno pad which he had obtained from

McKenna which had the beginning of McKenna's notes of his

conversation with Salaam.

The notes were one page in length and included Salaam
name, address, date of birth and a description beginning withk
Yusef hitting the jogger ovef the head with a pipe, that she we)
down, that he hit her again with the pipe, and then started to
describe a sexual assault by other participants on the woman
jogger. Fairstein handed the notes back to Detective Taglioni

and then went downstairs with Sergeant Cleeve and Captain Rowe 1

47
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meet Nocenti. They introduced themselves and Nocenti said he wa
there on behalf of the Salaam family. Nocenti indicated he was
not there in his capacity as an attorney or his official capacit
és an Assistant United States Attorney but as a friend of the
family.

A.D.A. Fairstein took issue with Mr. Nocenti's presenc
at tﬁe precinct. She raised ethical issues and indicated to him
that she wanted to call his supervisor. Nécenti denigd that he
was representing a suspect in a criminél inquiry. He insisted h
was there to help. '

At approximately 11:40 p.m. he was told ‘that pscause h
was not immediate family and did not represent Yusgf, he would
have to leave, ite went back outside the precinct ang told
Hatcher and the goneses that he had not been able to see Salaam.

Yusef Salaam's mother arrived at the precinct minutes
later and saw Hatcher, Vincent Jones and Nocenti. They toid her
they had tried but had been unableé to see Salaam.

Together they entered the precinct. The same officer

Nocenti had spoken to before was still at the desk. He was
informed that Ms. Salaam had arrived. They were instructed to
wait.

ADA Fairstein entered the room and met Ms. Salaam. She
asked if she could see her son and was told that he was being
questioned by detectives and as soon as the guestioning was

finished, she could see him.
Ms. Salaam indicated that she wanted to speak to

Nocenti alone. The group of four went outside.

48
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2

David Nocenti never told anyone at the precinct that

vusef was fifteen nor did he hear Ms. Salaam tell znyone that ne

2

it

was fifteen.

Between 12:00 and 12:15 a.m. on April 21, Mrs. Salaanm

reentered with Hatcher and Mr. Jones but not Nocenti. She
3 .
approached ADA Fair%tein and said she wanted to ask somes

questions. ADA Fairstein explained to her that discussion

41]
[t}

to be with immediate family only. After clarifying their relz-
tionships, Fairstein said she would prefer that Mr. Jones left
and he did.

Ms. Salaam again asked to see her son, to which

Frj

airstein repeated that he was being guestioned but that she
could see him as soon as the detectives guestioning was

completed. Md. Salaam insisted, saying, "I want to see him now.

4

o
m
]
f
3]
‘ 4.
o3
O
at

. e
ADA Fadirstein replied that her scon ha

—_—~ P e =
=il SV Lo

[ 1)
r

li his rights: he was talking to the police, and she could ses hix

{1

when he was finished. Ms. Salaam then said, "He's 15 years cl
I want to see him."

ADA Fairstein expressed surprise and asksd Ms. Selazx
if she had any form of ID to prove he was fifteen. Then she tol:
‘Ms. Salaam to wait while she got the detectives and resolvelth
issue. Immediately she asked Captain Rowe to send éomeone
uptairs to get either the detective who was guestioning Szlazm c

the detective who had brought him to the station house.

/ A | 49
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Detectives Taglioni and Hall came downstairs withir

minutes and were introfiuced to Ms. Salaam. Detective Taglioni

told them they could call him Tag. Ms. Salaam indicated concern

for her son, and Detective Taglioni reassured her. He said to

o .
] . i
‘her, "We're upstairs] They're talking to him right now." Ms.

“Salaam said, "well, they shouldn't be talking to him because hs's
?only 15 years old."”

Detective Taglioni told her Yusef had showed them proc:

1
1Bl

jthat he was sixteen. She insisted he was only fifteen.

At that point, ADA Fairstein told Detective Taglicni &

'

get someone upstairs to stop the questioning. Taglioni went uo

‘| - q'\ > 1 i = = o - . had b P
iYusef Szlaam might only be fifteen years of age, and that an
» ;
I S
- P . 3 S E I NP ~ K] ¥ es 4 F =} 3 A e
nattorney was downsitaifs but he didn't know if the attorney was
c i’ .

{ ™
[N .

%representing him. .This interruption of McXenna by Taglioni was
gwithin five mintués of‘the conversation with Ms. Salaam.

| Detective McKenna stepped back into the room and asked
iSalaam if the ID card which he had seen earlier was his. Salaanm
said it was. McKenna then asked Yusef how old he was and

Salaam said fiftaen. Detective McKenna asked Salaam why the
{date of birth on the ID card reflected sixteen eyars of age and

if he knew how to count. Salaam answered that he put sixteen

| 50
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down "for the girls."

Detective McKenna broke off conversation with Salzam &t

v

;that point. He stepped outside the room and conferred briefly
:with Detective Taglioni. H#He then éame back into the room and tcld
;Salaam he wanted the transit card from him. FEe then told Salaam
it was 12:30 a.m. and asked him to sign the righis card, which
'Szlaam did. McKenna and Hall signed it also, and McKenna put

+down the date April 21, 1989 and the time 00:30.

While Detective Taglioni was upstairs with Détective

McKenna, Assistant District Attorney Fairstein had waited in tre

area briefly. Minutes later she saw Ms. Salzam cubtsidse

o

-lObb
P : , . . .
mingling with friends or family of another suspect. Mr. Nocenti

‘was talking with them alsc. Assistant District Attorney Fairstein

1
iacked a detective to hring M Nocenti

~ L A ] R ow A TAL LA in .1 Pds } il
Ciscussion in which she asked him if he was giving legal advice,
and he said he was just answering questicns. After further

ai

a
discussion and an admonition Nocenti went back outsid

s. Szlaam cam

]

Lack inside and told

ssistant District Attorney Fairstein they wanted 2 lawver and

=y

ere going to get one for her son. Fairstein noted that the tims

as 12:30 a.m.

Minutes later, Detective Taglioni came downstazirs after

.speaking to Detective McKenna and told Ms. Salaam that Yusef would

|

Epoh be interviewed any further. Ms. Salaam asked if she could ta

v

-
1l
A

fto her son. Detective Taglioni conferred with his superiors and

‘permission was given.
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He went upstairs and took Yusef down to the first floor.

Salaam was not handcuffed. vusef and his mother then spoke for

about ten minutes. At approximately 1:10 a.m. Detective

!Taglioni brought him back upstairs.

i
}

1 ' At 12:30 a.m. on April 21, Detective Hartigan commenced

N . i _

the Kharey Wise intekview in the sex crimes rocm with Detective
. Nugent present. Wise was not handcuffed.
Detective Hartigan began by introducing himself and

H .
'Detﬂctlve Nugent He told Wise that his name had been menticned
in connection with Central Park and they wanted to talk with hinm
4

fabout the incident. The detective then asked Wiszs how old he was,

1

1, ) -
?and he seaid sixteen. Hartigan read Wise his Miranda righte. Aits
!

|

i'each right, Wise answered, "Yes." FHe did not ask for an attornsy,

. ’ . i
‘parent, or guardian..

- . -

; After speakgng for one hour, Detective Hartican advissd

i BN .
Wise he was going to put the statement in writing. He told him

fthat he should state in his own words what had happened, that

-—r

i
,Ha tigan would write it down, and then Wise could sign it.
I
l

Kharey agreed to that procedure. Detective Hartigan
i .
Htold him to take his time and to go "step by step.” When trhsy

finished, Hartigan placed the statement in front of Wise and rezd

it to him, underlining every word with his finger as Wise read

A

g. Hartigan, Nugent, and Wise then signed the statement.

.'3

1~
RS

ﬁl

When the interview was concluded close to 3:00 a.m.,

IDetective Hartigan left’ and Detective Nugent asked Wise two
T
[ .
‘guestions: oiﬁ)nwhat had he done with the clothes he had besn
I

i
;wear1ng, and the second concerned statements Wise had earlier mad:

o
t
I
|

~r~
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about & firehe had seen at the 102nd Street Cross Drive. \YWise

toléd him he washedhis clothes and sneakers when he went

home that evening. He also amplified on the location of ths firse.

Before Nugent left Wise, he asked Xharey i8 he wanted

. anything and Kharey asked for, and was given, two glasses of milk.

At about 12:55 a.m. on April 21, Antron McCrzy gave a videotapsd

statement in Room 101 of the 24th Precicnt.2 Present in additicn

to the defendant were his parents, Detectives Hildebrandt and

"McCabe,and Assistant District Attorney Lederer. Prior to the inter-
' ,

tview McCray received his Miranda rights. That interview concludsas

Lat 1:30 a.m.

At 2:00 a.m. Razaymond Santana and his father were driven

by Detectives Sheehan and Jeonza from the 20th to the 24th

Precinct. Upon arrival, they entered Room 101 where Raymond wz

tn

‘to make a videotaped statement. Present in addition tc Raymond

i
1
!
}
LK

"
.

were his father, and Detectives Sheehan and Arrovo.

At the interview Assistant District Rttorney Lederer
read him his Miranda rights and he waived them. The interview
began at 2:30 and concluded at approximately 3:00 a.m. Fiftesn
minutes later a video was made of the clothing Santana was wearin:

cn the night of April 19th.

2. After the Santana statement to Detective Sheehan was
completed, it was decided to move to the 24th Precirct for any
video statements,because an issue arose that the juvenile room
used in the 20th precinct had not been formally designated for
that purpose even though a proposal had been submitted to so
designate it. ([see footnote 1] )
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At about 3:30 a.m., Steven Lopez, after waiving BMiranrcsa

rights, gave a videotaped statement at the 24th Precinct. The

i:questioning was conducted by Assistant District Attorney Lederer
. ' 3 '
~with defendant's parents and Detective Arroyo present. Tnhe

statement concluded at 4:11 a.m.

Just prior to midday on April 21st at the 24th Precirnct,

‘Detective Gonzalez took clothing from Steven Lopez after his

1 .
! father brought fresh clothing to the precinct%ﬁb :

o

! 4:
i
ti
//‘
//
| //
-
i é o
! e
f /./
I e
L -
: v
i
i
i 3. Arroyo was certain that he had advised Assistant District
' Attorney Lederer, prior to the Lopez video, that Steven's father
. had said, after his son's written statement, that he didn't wanc
Il any mere questioning of his son. Ms. Lederer could not stipulats

' that Arroyo had so advised her, Detective Hartigan had no
‘. recollection of having spoken to the District Attorney about the
~ incident. '
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i\ th

' Drive which was heavily wooded and which began to slope down to

Precinct and drove Raymond Santana and *his father to the Santana

-

n

residence on to get Raymond some fresh clothe

”

On the way, the detectives went»by 102nd Street and the

" Cross Drive and stopped at the crime scene. %
Detective Sheehan asked Raymond and his fhther teo exit
the car. He then as{ed Raymond if he could show them "some of ¢

pertinent sites, in particular, where the woman was grabbed and
where the rape took place.”

Raymond pointed to & general area north of the Cross

-~

A
ravine. They walked 20-30 feet into the woods, but Raymond
indicated it was too dark for him to point out anything of

significance.

r
cfr
T

1]
= . P 4 v S - -
After no more than twenty minutes a

"they left the 102nd Sgreet Drive and continued tc East 119th

a ! v
eet. At the Santana residence Raymond spoke to his father as

n

= -
[
to the whereabouts of certain items of clothing he wanted to wez
The father went inside for about fifteen minutes and came out wi

clothing and something to eat and drink for his son. M

12

Santana and Raymond then said goocdbye, and Sheehan, Jonza and
Raymond returned to the 24th Precinct.

When they returned to the precinct Raymond changed his

‘

¢
i

(I

clothes in the presence of Detective Sheehan and turned them over

to him. Sheshan took Raymond upstairs and seated him at a desk.

A

Sheehan and Jonza brought the clothing to the ZOth'Precinct,whe:e

-
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they gave it to Detective Gonzalez. They then returned to the

Between 4:00 and 5:00 a.m., Yusef Salaam was taxkxen out

th

of nis cell at the 20th Precinct for transfersnce to the 24th. &

‘was wearing a jacket which Gonzalez had been told to wvoucher

becauses it had stains on it. Salzam was instructed to take off
the jacket and he handed it to the detective.

At 4:50 a.m., after receiving and waiving his Mirands
rights, Kevin Richardson gave a videotaped statement to ADA
Lederer at the 24th Precinct. Present were his father Paul

Pichardson and Detective Hartigan. The statement concluded at

5:25 a.m.
At approximately 7:00 a.m., Detectives Jonza and Sheshar
had a conversation with ADA Fairstein concerning the feasibility

of visiting the crime scene during the daylight hours anad taking
one or more defendants with them.

Pursuant to this and prior toc leaving the 24th Precincz,
Detective Shezhan spoke to Kevin Richardson who was, at the time,

seated with members of

-

’._l

awnd ] o < mar raas Koyl hig Miram—:z
ami iRl caeeflian read KevVin nis Mlrarn —Z

+h

. =
1L

[

<
s
-+
a
fw
H
)
1))
@]
]
fu
3
n
£
{D
£y
D
(89
e
D
0]

rights in the presences of his famii
to each right.

Detective Sheehan also spoke to Kevin's father and
advised him that he wanted to take Kevin to Central Park in the

davlight. The father said nothing at that point.
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ADA Fairstein also spoke to Mr. Richardson after being

2

a

told by Detective Sheehan who he was. Their conversation did not

i!last more than two minbtes. She told Mr. Richardson that they

‘ =

i

ﬁwanted to go to the park and would like his consent for Kevin to

]

vcome with them and that the fatber was entitled to come if he

8
2]

“wanted to, - ‘
P ADA Fairstein also told him they were not going to the

;crime scene to ask any new guestions or to do an interrcgation.
i

»Rather,they were going to try to put statements that had been mzacds

' togethar with locations at the crime scene.

5 _ Mr. Richgrdson said it would be all right if they tock

Kevin to the crime scene,but that he would wait at the precinct

F
i
-with other family members.

Fairstein then had a conversation with Wiss; he was

-~ -

troduced herself and indicated that cha

-
|

. . She 1
v 0 a . -
rested in, going with him and the detectives back ‘to the

b—h

—~
&4

£l
"

ted by him

cr
e

: tn
D
jat]

nt

b3
{u
n
|2
jo!
D

park to look at gpé area where the crime had occurre She then

i I
Hrsad him his Mirahda rlgnts, concluding each right with the

Equestion "Do ycu understand that?" Wise saicd "Yes" in responsa

ot}
s
£

to each right. ADA Fairstein thern said to him, "Having he

I
-

[lt

I

i

i . . . .

[every hing I just said to you, are you willing to answer my
i .

|questions now?" Wise said "Yes." The ADA went on to explain th:
] .

i

Wise would be asked only a few questions about where he claimed to

Y
ihave been when the jogger was attacked, after which they would

|
|

]retu&n to the precinct so that ADA Lederer could question him
|

further.’

They/:;avelled to the Cross Drive at 102nd Street in an
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s

unmarked car. Detective Sheehan was dxiving with ADA Fairstein

next to him and Detective Jonza in the back between Wises and

Richardson.

-

They stopped the car on the West 102nd Str get Cross

Drive. Richardson was asked to step out of the cary Detective

Sheehan asked Richardson if anything looked familiar to him and
Richardson pointed to an area in the roadway and said, "This is

where we got her

No other guestions were asked of him at that point.

Richardson was sent back to the car and Wise walked over
to where Fairstein and Sheehan were standing. De
asked Wise essentially the same question he had asked Richardson
and Wise pointed to the roadway and said, "This is where they
snatched her." Sheehan asked Wise whefe he had been and
pointed south>of the rcadway =0 an area where there are

ballfields. Wise said he had been running from the ballfields

H

when they '"snatched" her.
They all got back in the car and were directed by a

~

e scene to a location off the roadwav,

o)

formed officer at tr

=N

uni

down a steep incline north of the transverssa.

»

4. 1In testifying about this trip to the crime scene, Detective
Sheehan and ADA Fairstein are in agreement on the substantive
events that occurred at the crime scene; however they part cocmpany

in the sequence of stops in the park and in the order in which
Richardson and Wise were called out of the car. 1Indeed, they hav

L
different versions of who was in their car on the way to the crime
scene. I credit the testimony of Ms. Fairstein on this ‘isste.
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The uniformed officer pointed out an indentation in the

mud where the female jogger's body and some of her clothes had

5

been found. Sheehan and Fairstein walked about a third of =

v
m
%,
[$1

b-_l
6]
B
o
M
1

up the slope. They encountered & large tree, surrounded by

.

and a great deal of what appeared to be drisd bloo

[¢8

‘ and branches,
Detective Sheehan called to Jonza to send Richardson uco
i +o them. Jonza, Wise, and Richardson all got-out of the car.
: 4 14 T

a stayed with Wise next to the car, and Richardson walksd the

R
0
o
3

30-40 feet to Sheehan and Falrstein.
In response to Sheehan's question, "Does anything here
look familiar to you?", Richardson pointed to an area northwest cI

e )
a large tree and said, "This is where it happened.” Detective

(8

Sheehan asked, "What happened?” and Richardson replied, "th

raping."
Detective Sheehan then asked Jonza to send Kharey Wiss
over. Wise and Richardson passed each other goling in oppesite

directions.

i

~

As Wis; approached Sheehan and Fairstein they could h
Wise muttering out loud, "Damm, damm, that's a lot of blocd. .
Damm, this is really bad, that's a lot of blocod.”

Neither Sheehan nor Fairstein had asked him a guestion.

-

o
h

3 R e $ o - - e %
Wise kept repeating statements about the blocd

s

’

Detective Sheehan interjected, "Why does that surprise you?" Wise
answered, "I knew she was bleeding but I didn't know how bad she
was. It was really dark, I couldn't see how much blood theres was

at night". Detective Sheehan followed with a guestion as to
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o]

whether Wise was familiar with the area and Wise started to

o
answer, "This is where we' and he stopped himself and finished,
it ¢
"they raped her.
Sheehan asked, "What happened here? Why is there so
k2

much blood here?" and Wise answered, "This is wherg they dragged

B
her." Again he starﬁfd to say "we" and changed it to 'thasy'.

h

o

ct

Wise had earlier stated that he was present when

M

oo

SK=2

[4}]

rape occurred but was hiding behind a tree. Wise was then

by Sheshan which tree he had been hiding behind. Wise lookad

“around but could not find a tree that supported the position and

‘angle from which he had seen events. No further conversaticns
g

)

were held with Kharey Wise at that location. They returred to tre

111

car, drove back to the roadway and were leaving ths park when AD

Fairstein asked Wise if he had seen Antron McCray breaking lights
with a pipe at a censtructicon site on 96th Strost. He said re

. . e :

‘had. She asked him if he could show them that location and he

‘directed Detective'Shecehan to an apartment building surrounded by

scaffolding on thé northwest corner cf 96th Strest and Centrzl
Park West. On the right side of the building every third cr
fourth light bulb was broken.

They returned to the 24th Precinct about &:00 a.nm.

Kevin Richardson was taken to the crime scene a second

fu

time at about 8:30 a.m. Mr. Richardscn again consante
Kevin went with Detectives Hartigan and Nugent.

Detective Nugent brought the car below the transverse road. The

60
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got out of the car and walked to tke locat on where a large

(8]
iy
O
c
3
&}

quantity of dried blood was concentrated. As they walke
the area, Richardson described how they had come from the
.ballfield and chaéed the female jogger eastbound on the
transverse.

Detective Hartigan asked Kevin about an inconsistency
batween a statement he had made on videotape and his earlier oral

and written statements, The changed version ccncerned how he had

=

m

received the scratch on his face; i.e., in his oral and written
statements Richardson had said he had gotien scratched when he
tried to grab the Jjogger, but in tke video statement he said he

had gotten scratched while the woman was on the ground. Hartigan

t made an entry in his memo book and asked Richardson to sign and

acknowledge that he had changed his statement on the video to
"clarify" it. Richardson said he would rather tazlk tc his fathser

=

first. The detective later forgo:t to ask Kevin and his fat“e;
about this entry.

They were at Central Park on this occasion for about an
hour before returning to the 24th Precinct.

Detective Hartigan then decided to re-interview Kharey
Wise because, although Wise had admitted beinc in the park,
sig ni icant discrepancies existed in his statement; e.g., Wise haz
indicated he had been in the park with Eddie de la Paz-- a person
everyone else had indicated was not there.
The second interview began at 9:20 a.m. Detective

Hdrtigan did not give Wise Miranda warnings a second time.
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|
i
E! The detective told Wise that certain information had
H
é been brought to their attention and he ’knew Wise was not telling

im the truth. Hartigan enumerated one such apparent falsehood,

3»
'..A

ifi.e., that wWise left the park and went home to bed. He asked tha:

‘Wise tell him the truth and indicated to Wise that others were

i . & S . . .
, in doing so, implicating him.

telling the truth and
At times during this interview, Detective Hartigah
i raised his voice, "out of frustration"”, but he did not call Khars,

. names, threaten him or curse him. Wise told Detective Eartigan

2 that what he had said up to a certain point was the truth but ths
rest was not--it was "'made up."
B
%Q Kharey indicated that everything after the part in tre

i;statement about the cab driver was different. Wise said that,

H

unlike what was contained in the statement, he had gone further

s

de la Paz had been running in

[
o
-
jon
{D
fu
o]
[
by
Q2
[0
1=
1y

¥
i

tinto the park an

th

i
‘the dark when they;sé% a female being attacked.
™

Detective Hartigan then preparecd another written state-

'
M
PNt

ment. He wrote i; out in Wise's words and used, verbatim, t

t . '
| portion of the first statement which he said was truécr\{ ==

62
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He then D7aced the statement in front of Wise ch read

to out loud, movzng hlS finger along unde* the words. at the

conclusion, both Wlse and Detelee Hartigan signed it.

ollowing the conclu51on of the second int view with

Wise, between 10:00 and 11:00 a.m., detective'ﬁartican went to

i the residence of Eddie de la Paz ang interviewed him in the

presence of his mother. Pe: la Paz told hinm he was not in the

. pPark on the night of April 19, Rather, he was in front of his

- building when he saw Kharey Wise coming out of the park b

W

i himself and he was "scared."

fter obtaining that information, Detective Hartican

" returned to the 24th Precinct. When he arrived, Wise was beirc
ii videotaped. The Wise video began at 12:35% P-m. with ADA Ledere-

' and Clements and Detective Nugent present, Miranda rights wers

Lorahda
i given to Kharey,
i .
- etectlve fartigan gave a note to the ADA conducting

i- the questioning to the effect that he had just talx <ed to de la

j
[

Paz and de 13 Paz had said he was not with Wise the previoy
evening,

After the video was compl ted, at about 2:00 D.m.

-l
{0

Cective Hartigan brought Wise into the cell block arez of th

m

24th Precinct. They were alone. Hartigan told wise he had

[
oy
n
't

spoken to de la paz and that Eddie had denied being ‘with him in

--ﬁ_—ﬁ___._._.___.__.._-- —_— T

the park that evening,

{ Wise, who was standing with hls back against the

0
[£H]
P-—’
, ~d
n

0

O
(h

I
;!slumped Then he said, "vou don't understand. He's my bl

"He"s Supposaed to swear by everything I said,
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Detective Hartigan continued the conversation, saving,
. R |
" Rharey, the girl is in critical condition. She's likely to die.
It's almost two days later. Everybody is out there talking about

it and thinking about it. Do you think ‘Eddie is going to put

himself in a position where he's coing to be involved in a

- homicide?™

With that, Wise slumped further and slid down the c=ll

bars to the floor. Detective Hartigan asked him to gst up and hs

‘. walked Wise to the

h

ar wall in the back of the room. They sat on
the floor together and talked. Detective Hartigan told Wise he
had been lying and4had left himself out of events he had
participated in. He said to Wise, "Put yourself in the position
of a juror sitting on the bench . . . If vyou heard a person cene
in and tell three different stories . . . would you believe what
you are saying?”

Wise answered '"No'. Detectivé Hartigan then asked him

"what are we go¥ng to do about this?" Wise said, "I want

I
0
rt
m
l.....J
| 4

r

the truth. Detective Hartigan asked Wise if he would be willing'
to do ancther wvideo statement and he said he would.

Arrangements were made and, at 3:15 p.m., Wise gave a
second videotaped statement. He again received and waive his
Miranda rights. ADA Lederer and Detectiwves Hartigan and Arrovo
waere present.

On April 21, 1989, at 1:00 p.m., Detectives Kelly,
McKenna, and Freck were directed to the residence of Michael

Briscoe on Madison Avenue. They were to speak to him and

NYCLD_001087



i 3

r

ascertain what he had witnessed. They were also to reguest tha

[a
oy
D
o}
@]

2

i back with them to he 24th Precinct so that he could be

L

interviewed.

i They knocked on the door of the Briscoe fpartment and
were admitted by an elderly woman. Detective Kell{wtold her he

“was a detective %nd ranted to speak to Michael. She said that

Michael had gone to a dru§ store on 116th Strest and Le%ington

- Avenue.

The detectives left and waited downstairs for hin.

1

§4After a2 few minutes they decided to drive to 116th Street and trv

i
~to find him.

At 116th Street and Lexington Avenue, the detectives

liwere on the west side of the street when one of them spotted =&

i

L young man stag@ing in front of a pharmacy whem they thought migh:z
fi .
“"be Briscoe,
Detectiv;es @ reck ard Kelly walked over to him and Kslly
i N

"asked him if he was Michael Briscoe. Briscce answered ''Ves'.
A .

i . . . . . -
| Detective Kelly told Briscoe he was from the homicide sguad and
l!said they would like to speak to him about the incident in

il :

i;Central Park. He asked Michael if he would comz back to ths
[ B

[precinct with them and he agreed.

Briscoe entered the police car and sat in the back

’with Detective Freck. None of the detectives had their guns ou:

{h

- . :
yand Briscoe was not searched. ©No conversation tcok place as

they drove to the 24th Precinct. _ A

A 7~ 65
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Once there they took Briscoe into the interview r

-

0
0
e

Detective Kelly sat cdown with him and again told him

ﬁ
l'—"
t8

e
I
{D
iy
m

intarested in investigating the incidents in Central Park and
were locking for some help.
At 1:15 p.m., Detective Kelly read Briscoe his Miranda

LARYS "

rights. Briscce answered "Yes," in response to the respsctive

rights and agreed to answer guestions.

iy

(G393

[N

Detective Kelly began by obtaining pedigree informat
and Briscoe said -he was seventeen;years_old.‘

When Detective Kelly asked Michael what had happened i-
the park on &pril 19, Briscoe gave Kelly a seguence of events
and a list of people who were with him. |
Eis first statement took between twenty and thirty
minutes. RAfter the first statement, Detective Kelly told
Briscoe that he wanted to commit the statement to writing. E=s
askxed Briscoe if he would like to write it out, or if Detectivs

Kelly should; and Michael said Kelly should.

In the written statement, Detective Kellv bega:

!
r+
Q
o
t

mere specific gquestions as to times, exact places, and names

it while Briscoe again told the sequence of events., The procsss of

writing the statement took approximately thirty to forty-five
minutes.

Towards the end of the interview with Briscce
conversation with him. Hartigan said, 'Mike, this isn't the end

of the world, tell Detective Kelly the truth. This will all work

out." Briscoe did not respond to Hartigan.
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. wait.

S )
After Detective Hartigan left, Kelly continued to take

(2]

the statement. - i - -
At some point, shortly pricr to the completion of the
interview, Briscoe expressed a desire to call his grandmother.

Detective

He

. Detective

changes wh

. Kelly then

. duty.

-~
i

30 p.m.,
Lat
Briscoe th

~e T e A |
Ladl L L tii

Detective

" Briscoe a

call,

RIP office

like to ma

Neenan and

Kelly agreed and asked if he wanted to do it then or

said He would wait.

at about 2:45

—

After concluding the writing p.m.
Kelly read the statement to Briscoe and they made
ere it was incorrect. Michael Briscoe and Detective
signed it.

Detective Kelly left the 24th Precinct at approximately
@

goin

it

to report back to Manhatitan North baefore of

[{§]

er, Detective Kelly remembered that he had not provided

.
joetey

[sh=]
N [

e o?portunity tocall his grandmother. He made a

l‘
|
)

-~
(-

£ ”"-‘
1C nd .,

.1'

}

.
()

(%)
S
18]

g

P
bivd

n

1!

-
=9

.
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Lweern o

=3

o
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24t t

|
{4

i
-

{4

P
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I

o]

H
O
=3
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4]
i
{1

Josepn
§.

e

weeﬁan. Kelly told Neenan that he had

4
oy

‘e hi

3
Y

r

phone call and asked if Nesnan would gi

<
1]
(V]

Detective Neenan went intc the precinct detective sguzd

PR
Tl =3

il

ty

d X ne would

<

where Eriscoe was sitting a as im 1f

hi

ke a phone call. Briscoe was brought to a phone by

Neenan then placed a call to the grandmother. Wren

she answered, Detectiwve Neenan spoke to her and then.handed the

phone to Briscoe. Neenan heard Michael say to his grancdmother,

"They think I may be involved in the other thing that happene

the park .

d

in

-~ 1

I i

. . that's why m here,

Ve
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a
Early that évening,‘between 6:30 and 7:00 p.m}, Mesnzan
had occasion to take Yusetf Salaém to the bathroom. Salzam asked
him, "How much time do you think I'd be'looking at for what ~--
happened;” ‘Neenan told him "it would depend on hisﬁgnvolvement
and it would be ultimately up to the judge to decide.
A video statement of Michael Briscoe was taken after he

'Y v

nd waived his Miranda rights at 12:45 a.m., on 2pril

s
m
9]
M
-
<
M
jo P
1)

Approximately one half hour later, in the coffee rcon
of the 24th Precinct, Detective Hartigan asked Briscoe‘to
déscribe the clothing he had been wearing on April 19 in the par%
and if they might obtain it. Briscoe had no cbjection and he and
Detective Hartigan signed a statement indicating permission. =~

portion of the statement concerning efforts to get Briscoe'

wn

underwear was added after signing but then crossed out,
Briscoe told Detective Hartigan where his clothes wers,
in the apartment and Detective Victor Cornetta was assigned to

retrieve them. Briscoe confirmed to Detective Cornetta that h=

had signec the form and and gave Cornetta the name and phone

F, 4
-+
O

number of his grandmother. The detective placed a phone call

L

the grandmcther., After apclogizing for the late hour, he hands

the phone to Michael, who made arrangements for Cornetta to cet
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Detective Neenan accompanied Detective Cornstta to the

home of the grandmother, where they were invited in and given =z

down jacket, a black sweatshirt, one pair of burgundy pants an

one pair of black and gray sneakers.

S ~

{2

The detectives then left

the apartment and returned to the 24th Precinct.

On April 2ist, between 6:00 p.m., and 9:00 p.m., whils

Detective Sheehan was on the second floor of the 24th Precinct,

" he observed Salaam, Richardson, Wise, Santana and Lopez in the

holding cell. He could hear laughing and loud talk from that

area. He was directed by a supervisor to tell them to "kesep

1

. quiet." Sheehan went to the cell area. Ee could hear Wise

€4 - — -
o talking to somecne and there were exchanges of handshakes and

high five's. They quieted down after Sheshan spcke to them.

ADA Fairstein was at the 24th Precinct about 10:30

Santana, McCray, and Salaam talking

Wise, Lopez, Richardscn,

in

the holding pen.

tiise was laughing and asking, "Did vou tell them the

cne about the g&y who was jogging and said veou want to race?
.

Somecone in the cell who could not he

(97

n

pi

3
-

said, "Yeah. I tcld them that one toco, it was really funn..

-l

=2

identified was also lauchinz

1

This was followed by a lot of laughter from the pens.

A half hour later Detective Nugent heard laughter an:

whistling coming from the same cell.

cell and ob

tn

o v
TV

ved Santana, Lopez and Wise standing 1

IO

Nugent walked toward ths

3

the f £

o]

Lhi

c

.
3

of the cell with their arms sticking through the bars. 2midst

the cat-calls and whistling, he heard comments such as 'nics

legs” and "nice ass" to a female detective, who was nearby
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o

informed the defendants that the precinct was

and they should "sit down" and "shut up." He

4
t particular, with Steven Lopez, who conironte

/

of his cell and initially refused to sit down

L

{

r

‘he had two choices--either he was going to si

i A

wearing a tight-fitted dress. Santana and Lopez were observad
whistling butthe person or ‘persons who spoke the words could not

be identfied. Nugent'heard five to six voices. The detective

not a '"funhouse"

%

had words, in

w

. Nugent told Logez

t down or Nugenit was

Egoing to sit him down. Lopez sat dowﬁ§4,> -
: . //
L S
i P
;
i
!
i
i
|
!
! '
i e
i
| e
~
| e
i ,_/
re
/
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I make the following conclusions of law.

Defendants Raymond Santana and Steven Lope&z contend thas

their -statements and physical evidence *must be suppressed as tha

tainted fruit of arrests made without preobable cause. Defsrdant

Kevin Richardson does not specifically raise this arcgument,

however the circumstances surrounding his seizure also implica:is

this issue,

In evaluating the legality of the seizures of thes

H

{V]

three defendants, I note, a2t the outset, that probable causs to

arrest did

stopped by

nowever, does not end the analysis; rather it is the becinnin

not exist as to any of them when thevy were first

Officers Powers and Reynolds. This conclusion,

19

It is "clear that not every seizure constitutes an

arrest (sese, Terry v Ohio, 392 US 1). Thus, even though it is

concluded that a person is seized, this does not mean that the

s actions must be measur
against the probable cause starndard.'" (Peonls v

1 NY2a 14, 20, cert denied 44% US 1015.)

An investigative stop short of probable czuse is lawsol

hz2sed upon a reasonable suspicion of criminal activitv.

"The absence of probahle cause, howev
not dispositive of the outcome r
probable cause is not a necessa
for all contact between police ané the citi-
zenry in the course of a criminal investiga-
tion. (See United States v Mendenhall, 446

US 544, opn of Stewart, J., in which Rehnqguist,
J., joined.) It is settled that, under appro-
priate conditions, an officer may briefly detain
and question a suspect in a public place on
information not amounting to probable cause,
for, until an actual arrest occurs, the Consti-
tution demands onlv that the action of the
police be justified at its inception and
reasonably related in scope and intensity to

the circumstances surrounding the encounter.
(See People v Cantor, 36 Nv2d 106, 111;

Terry v _Ohio, 392 US 1, Z0; cf. Dunaway
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I

1 gathers' as

mas

v New York,\442 US 200.)... in meas
the lawfulness of police conduct, we are
called Lp01 to strike a bzlance between the
citizen's inestimable rlcdg to personal
liberty and security--his 'right to be

let alone' {(Olmstead v United States, 277
US 438, 478, Brandeis, J., dissenting) --
and the degree to which the seizure is
necessary to advance the public interest

in the detection of crime and the appre-
hension of criminals. (See People v Howard,
50 NY2d 583; People v Cantor, supra, p 111;
Brown v Texas, 443 US 47, 50-51.) And in
weighing fhose interssts the standard to
be applied is that of re =onablnness, h
touchstone of the Fourth Amendment. (Ses
Peoople v Chestnut, 51 NY2<d 14; Peoole v
Lemmens, 40 NY2d 505, 508; Pennsvlivania v
Mimms, 434 US 106, 108-109%9; Delaware v
Prouse, 440 US 648, 633-654; Camara v
Municipal Ct., 387 US 523.) For '[i]t must
always be remembered that what the Consti-
tution forbids is not all searches and
selzures, but unreasonable searches and

Thus,

(D et
1]

. seizures' (Elkins v United States, 364 US

' 206, 222; see also, Peovle v Rivera, 14

‘ Ny2d 441, 447, cert denied 379 Us 978.)

| The:rbusonaDTeness stancard contemplates
and permits a flexible set of escalating
pollce respenses, provided only that they

‘remain rezgonably related in scope and
intengijy to the information the officer
initially has, and to the formation he

his encounter with the citizen

‘ unfol@s. (cf. Pzoplev De RBour, 40 NY2d 210.
The gtreater the specific and articulable
indicaticns of criminal activity, the greater
may be the officer's intrusion upon the citi-
zen's liberty." (Peoole v Finlavson, 76 AD2d
670, 674-875, lv denied 51 N¥2d4d 1011, csrt

denied 450 US 931).

1

in

JLADY

)

The application of the reascnableness standard

facts of a given case is not '"readily,

to a neat set of legal rules."(Illincis v Gates, 462 US

The Supreme Court of the United States held in Un

232).

P
i

)

~

U’]

! tates v Sckelow, 490 US , 109 & Ct 1581, 1587, at

-stons are basig,on "reasonable susvicion" a court 'must c

the totality of the circumstances -- the whole picture:

or even usefully.r

[N

uring

t

oy
in

to

educed

213,

itaed

[a]
a

i

>

-

onside

United
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States v Cortez, 449 US 411, 417, . . . . As we said in Cortez:

'the process does not deal with hard certainties, but with
2
probabX¥ilities., Long befors the law of probablilities was

articulated as such, practical people formulated certain cocmmcn-

[£4]

re
[N

sense conclusions about human behavior; jurors as fact-finder

: . ' %
sare permitted to do the same -- and so are law enforcement

H . o ]
‘officers' Id., at 418, 101 S Ct, at €95." .
Here, the '"specific and articulable facts" upon which

“the officers based their suspicions included, but were not

ilimited to, the descriptions provided in the ssries of radio runs
“which they received prior to stopping the defendants. While

Fgeneral in many

0

espects, the descriptions did indicate the ace

H

ir sex, and their ethnicitv.

rr
D

5, !

} 3>

8]
h
it
I
4]
™
U]
~
J
D
o+
A
u
fas
o]
[a

.Significantly, these descriptions were further particularizsd bv

“together (see, People v Allen, 141 AD23 405, affd 73 NYZI& 37%;

" : 2 e - A aeere s

‘People v Nowell, 90 AD2Z 735; see, also, People v Eicks, 68 NY22
’ 4 r ?

The reliability of the officers' information was

reinforced by the proximity of the defendants, in time and tlacse,
to the commission of the crimes. The evidence established that
Officers Powers and Reynclds first observed the defendants within

minutes of the previous radio call and less than six blocks rnorth

M

of the assault on 96th Street. Clearly, the conjunction of tism

>

I

land place with the distinct-characteristics of the group as
[] ’ 3
idescribed in the series of radio runs made reasonable the

rinference that the members of this group might be the
!

! ‘ 73
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{
i
!
! b
1

rpetrators of the reported crimes. (People v Perry, 77 NY2d4

e
0]

871; People v Hicks, supra; People v Chestnui, supra; People v

b
,A l1ford, supra; People v Allen, supra.)
i

o The officers' suspicions were further heightened by the
E N

fact that the group of which defendants were a part was moving

rfr
o]

»nortn; the same direction tha; the previous radio run indicate

ge
ot
M
<

20D

m

-
7

ithe perpetrators had flied (see, People v Allen, suor
"Bowens, 129 AD2& 297).
Moreover, that there was little or no other civilian

ﬁ”traffic" in the area, and the croup when encountered, const
H '
tutlng the only cluster of black and Hispanic youths observed in

L 8
'the immediate vicinity, served to make even more likely th

(N

oF

‘inference that this particular cgroup included the psrpetreators

(see, Peoole v Hicks, supra; Feople v Palmer, suora; Peorle v

i
;s
IR N
LD nby, 125 AD2d4d 867; People v Brooks, 125 AD2dE 481; 1v denied

77; People v Finlavscn, supra}.

In the light of all the attendant circumstances,

-~

4
s therefore, OFflC?rS Powers and Reynolds were

" - - -
entitled, and

indeed . . . duty bound to stop the [defendants] and detzin

=1
=

<

2

j[them} for guestioning.” (Peop inlavson, supra, at p 677

(M

’ana cases c1ted therein)s When the officers sought to do so, th

circumstances before them rapidly escalated. These develcprents

“_O,__m_ -«,_

perated to heighten the officers suspicien, and correspondingls
elevated the level of intrusion permitted (see, People v De RBour,

i
140 NY2d 210).

§ ' This escalating dynamic was triggered by the flight of
i

all members of the group except Lopez and Santana in direct
iresponse to Officer Powers' lawful directive that they stop.

Circumstantially, the flight of Lopez and Santana's companions,
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B3

including Richardson, provided Officers Reynolds and Powsrs with

N .
an additional basis for suspecting Lopez and Santana (ses, People

lv_Boyd, 91 AD2d 1045).

L3

3
z appeared wide eyedsand shocked

D

ﬂ Both Santana and Lop

3

()]

+and then made what t?e officers knew from their own observations

to be false statements as to their relationship to the disperssad

inconsistent with what the off

genized" and dense group of people moving together. Here, zs in

l—.l.

cers recognized as an '"homo-

‘People v Ortiz, (137 AD2d 727), the false nature of Gefencdants'

responses ''concerning their activities . . . and their nervous

and apprehensive appearance gave the officers additional razzsong
|to suspect that both had committed a crime. Thus, at this point,
the officers werg glearly justified in detaining [Lopez] and

[Santana] pending further investigation (see, People v Hicks

NY2d 234)." (Pecople v Ortiz, suora at p 728; Psople v Chambers

52 NY2d 923; People v Williamson, 107 AD2& 727; People v Holt

N : :
121 AD2d 469) &p< : -

e

75
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Similarly, the flight by Richardson raised ths level o

rn

suspicion as to him. Such flight, upon a lawful inquiry,

}"indicates a guilty state of mind (see, Pacple v Anarille, 141

'AD2d 551)."(People v Andre A., 146 AD2d 704; People v CGrimslev,

;ADZd , NYLJ Jan. 5,A1990, P 24 col 1.) As in People v 2llen

Py

4
i
-

“supra, Richardson immediately fled upon the officer's lawfu

icommand, "Stop, police." In that case, as here, in the context of
o

‘the attendant circumstances, the officers were ”justified in

jconsidering that flight as an escalating factor.” (Peoole v

'Allen, suora, 141 AD2d at p 406.)

a =

E Thus, "[allthough each factor, standing alone, coculd b
K

Hsusceptible to an innocent interpretation, a view of the entire
B

icircumstances indicates that the officers entertained a
i
'

ireasonable suspicion that [Richardson] had committed a crime

‘zand was attempting to flee.

(People v Evans, 65 NY2d 62%, £30).

: Accoerdingly, the factors, all taken together, jus:
e . . . .
jthe pursult and seizure of Richardson by Officer Powers (Pecole -

s

v
iLeung, 68 NY2d 734; Pecple v Allen, supra; Pecple v Eill, 127

—_——

!

t . . - -
£D2Q 144, appoeal dismissed 70 NY2d 795).
!

The fact that Richardson's detention, unlike that of

Santana and Lopez, was by force does not change this conclu

Again, as in People v 2llen, supra, "When Officer [Powers] pulled
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1

)
Il
[
l
!
|

' |

T

-

defendant to the grodnd and handcuffed him after a struggle, he
did not arrest him." (Id at 407.) Rather, he effectuated a

lawful "nonarrest detentiocn' as a necessary incident to the
. 4 .

pursuit of their investigation.
!

Accordingly, the stop and deteﬁtion of Lopez, Santana
.and Richardson fgr the purpose of further invéstiéation was
re=sonable in e=chllistance.

The testimony established that the defendants were
transoortec to 100th Street in anticipation of a showup with ths
victlm John Loughlin, who had been robbed and assaulted earlier,

and that the feasibility of such a procedure was specifically

jar
"J
0
{}
o
0
"
{D
[n A
o
]
t+
oy
D
o)
0
[
(9]
D
%,
o
H
}v—.&
D
o+
o
[{]
0
V]
th
[¢0]
o
{2
fu
=
r
w
%
M
1
(9]
'—.J
3
o+
o
)
I —+
N

custody at 100th Street. Indeed, Officers Powers and Reynolds

"Even in the absence f probable cause, the nonarrest detention
>

»

iof an individual, and even transportation to the crime scene for

]

possible 1aent1f%cation, is within the beounds of a lawful

v
investigatory stop {Paople v Hicks, 68 NYzd 234)." (Peocvle v

Allen, supra, 141 2D24d at p 407; Pecple v Bovd, 78 AD28 225;

People v Pinkney,  AD2d , 548 NYS2d 22€; United States v

t
1

Sharp, 470 US 675).

Thereafter, Richardson's vclunteered statements, while

‘en route to and at 100th Street, provided the police prcbable

cause to arrest him. (See, People v Allen, supra; Peopnle v Waids,

143 AD2d 703}.

7~

77
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His statements about the "murder" were circumstantially
- - . - . A > R * " )
incriminating because they .revealed information which the

officers believed to be consistent with the facts of the Loughlin

rassault and which, given the short time frame, logically could

]
b %
Lonly have been acquired first hand (see, Psople v Bay, 67 NY2&
. ] $
787). His awareness of the violent nature of the pricr zttack,

‘his concurrence with Thomas concerning their knowledge of the

11 3

fidentity of the "murderer ', th

[t
}-

ir demeanor, his apparent

lpresence during the incident with Thomas, who zlso knew that a
nweapon had been employed and its location, in combination with
|

ihis manifest consciousness of cuilt in fleeing, made re=zsonahle

-

‘"the inference that he had joined - not just watched - the acts
‘about which he spoke. Moreover, the conclusion that his prasencs

‘at the crime included his participation was consistent with the

th
th

hat the

PaRalt et b
L=} B e L LT

+
i

I

a vy Arm e P
” Y Y =0
cers’ information bza

r+

= ooy m
wd g

i

1}

-~
=

&

large number of perpetrators and that these perpetrators, like

iRichardson and Thomas, were young, black or Hispanic and mala.

i

¥

. Accordingly, the coincidence ¢f their presence in time

r+

and place to the crime, their presence with the only large grous

of youths in the vicinity, their panicked flight, the consistancy
of their physical characteristics with those described in the

radio runs, and their insight intc the underlying facts of =zt

least one recent violent crime constituted, upon all the

attendant circumstances, probable cause.

i "Probable cause requires, not proof beyond & reasonanle
3
doubt or evidence sufficient to warrent a convierion (e.c.,

‘People v Miner, 42 NY2d 937, 938; People v White, 16 NY24 270,

’
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".Richardson and Thomas, the comment at 100th Street

i
B

fto the effect that Santana and Lopez "were with us

273}, but mer

ely inforr

e A7 RS A ) RANELR A" AR S AT A 3. NPT AR 53 R b

iation which would leed a2 reasonable cersor

who Dosscsses the same erer»lSc as the officer to conclu 1de

under the circumstances, that a crime is bein ng

(People v M

cCrav,

G

served to establish probable cause

Crawford, '1I3 aAD2d& 771;

actlon, at every step of the escalating encounter,was

related

DeBour,

supral,

iven the e

51 \YZG 594,

hrd

PiS

or
€02 and cases cited therein).

1

nce of preobable cause to

[

D

st

in

as to Santana and

They shared with Richardson the conjunction of time and

the crime, consistency as to description, presence with

the only iarge gr?up of youths in the vicinity and had
fdemonstrated consciousness of guilt as well: failure to
‘truthfully respond (se2, Peovle v Hernandez, 77 AD2d 548).
VFLrtne*, a statement by a codeferdant or accomplice implicating =
defendant in the commission of a crime constitutes amplie orciable
‘cause for an arrest (FPeoole v Berzubs, 49 NY2& 417; Paconls

prec

or Richardson,

ipiteous

it.

or unr

in scope to the surroun
Neither
nor their subseguent arrests wer re,

easc

People v Rivera, 124 2aD2 69; Pecole v
147 A gd 663).
In view of the foregoing, it is clear the colics

ding circumstances

the deten

0f Santana

PR = =)

initial tion

B

nable. No taint, therefore,

79
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In reaching this determination, it is worth noting that

>

| J

the subjective views of the police regarding the appropriateness

of their seizing'the defendants for the crime of unlawful asssm-

bly are not binding on the court. "[JJudicial evaluation of
1 : : .

. i : %
police action must be based on objective criteria and not an
] ¥

officer's subjec%ive}view of his right to make ar arrest."

: ]
(Peoole v _Lopez, 95 AD24 241, at p 242; Peonle v Peters,

bt
N
)
)
[gN]
[SF

e
G
' d
0
(n
it
)

Jo1.

7,u, Moreover, neither are the subjective beliefs o

(Il
r,

n
n
{

-

*to when a de factc arrest has taken place legally binding ¢

- People v Chestnut, supra, at p 20; People v Hicks, supra).

n
£
3

i
i
'
b

ia determination is reserved for the court.

l

: At the hearing it was establishaed that the first
Hencounter Kharey Wise and Yusef Salaam had with the police was

I when they were'together with Eddie de la Paz in the hallway of

5 apar !

F

tment on the night of April 20. Defendants maintain
. :

; they were not frse to

?leave and eerCt’VElj arrested withouvt probable cause at that

;time- Bs a conseguence, each moves tc suppress statements znd

physical evidence obtained from them thereafter,

:].

Y
]
.y
i}
h

Detective Taglioni and his fellow officers a

n3
s
1

3
[ON
o))
o
1]

defendants Wise and Salaam in a nonthreatening manner,a

E.a
n
et

es cf them as to their neme and

Fa-

age,

11U
=3

ala

admitted that they knew the police were upstairs when they

%
|
!

. . .
brief inguir
;

1
i
I3
I

returned to his floor. Prior to leaving the lobby, either Kharsy
i y

ior Eddie said, "Wel;, the cops are here. We know we dién't do

l\
U . .
qanything, so since Al and everybody else that went down or cot :r
N ’ ' B

IR

 the police ci;/eame back to the complex of Schomberg, then we

[l a
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thought -- we know we didn’t do anything, so why run." The

record supports the conclusion that defencants' agresementsto co

| 'to the precinct were voluntary and unconstraired . (see, people v Yukl,
; i
125 NY2d 585, cert denied 400 U5 851; People v Rhodes, 111 aDp2¢

ﬂl94; People v Goodrich, 126 AD2d 83S; People v Ruffin, 148 AD24

“644; see also, Oregon v Mathiason, 429 US 432).

Therefore, probable cause was not reguired as a

jt

" predicate for their presence,énd their statements and physica
llevidence will not be suppressed on that ground.

Although the circumstances under which Michael Briscoe
;was initially approached by the police differ somewhat from thess
gof‘Salaam and Wise, the recoré is clear that Brisco's decisiorn to

raccompany the officers to the precinct for questioning was

i

isimilarly voluntary.

i

N Accordingly, the arguments by ths defendants Wise,
G

1- .

!Salaam and Briscoe that evidence obtaired from them must be

isuppressed for lack of probable cause must fail.
Defendant Richardson contends that the totality of the

and voluntary waiver of

icircumstances do not reflect a knowin

89

his Miranda rights and that the absence of such a waiver mandatzz

submits that his meother and

i

5 1 S e -~ A T
uppression of his statements. H

e

j =

'sister were unable to grasp the significance of his Miranda
i

rights Iecause they were nct explained to them and, ccupled with

jthe "frail and nervous" condition of his mother, effectively
1 : .
{

irendered them incapable of issuing a valid waiver of Kevip's

rights. Richardson does not mention his father's presence during

}the Miranda rights on at least two occasions.

i1
o
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It is beyond cavil that "special care must be taken to

insure the rights o0b ﬁinors who are exposed to the criminal

justice system (Matter of Gault, 387 US 1; Haley v Ohio, 332 US

596; cf;, Fare v Micheel C., 442 UsS 707)." (Pecple v Ward, 95
&
AD2d ~pp - 351, 354.) This solicitude is rooted in the long-

recognized vulnerability of youths as compared with adults and

because of the "great instability which the crisis of adolescence

]

produces.”" (Haley ﬂ Qhio, 332 US 596, 599)

Notwithstanding such concerns, the totality of ths

circumstances approach has been deemed

i}

1

whether there has been a walver even where interrogation of

-

juveniles is involved." (Fare v Michael C., supra, at p 725.)

This approach, in*application to the facts of a given case, "...

mandates - inguiry into all the circumstances surrcunding the

interrogation. This includes evaluation of the juvenile's acge,
experience, education, background, and intelligence, and intc
whether he has‘'the capacity te inderstand the warnincs civen hico,
®

the nature of hix Fifth Amendment rights, and the ccnseguencss o
waliving those rights. (See, North Carolina v Butler, 421 US

L
36¢)." (Fare v Michael C., supra, at p 723).

In this case, one aspect of the special care shown

juveniles is reflected in the proper notificstion of Richardscon's

o
.«.J

mother by the police as reguired by statute. Mrs. Cuiffez's
ability to respond to the circumstances is demonstrated by her

-~

prompt arrival at the precinct shortly after being notified o

]

her son's situation. Indeed, she was the first parent to

It

respond. Moreover, that she was not passive in the presence o

82
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the police is evidenced in her taking the initiative to see that

ol
n

Richardson's interview proceeded ahead,of other defendants.

Clearly, to whatever extent the events of the evening took a

physical and emotional toll on her, that toll was itself in part

‘the product of Mrs. Cuffee's comprehension of the gravity of the
charges against her son.

I find further that,contrary to defendant's con-

=
[t

tention, his sister Angela Cuffee was capzab

e s I ogem oy 4 N
of participating in

f(."

é.a meaningful way when she succeeded her mother during Kevin's
interviéw} Their testimony at the hearing satisfies me that both
‘Mrs. Cuffee and Angela Cuffee possessed the intelligence to un-

;‘aerstand Kevin's rights and the ability to press thém had thavy

chosen to.

. v_Michael C., supra). His manner and poise reflected this. So
ittoo did his appreciation of the significance of the scratch on

nmost sericus of crimes demonstrated both an understandinc c¢i his

3

[ Sd

a rea

O
jo]]
El:

~ o
ool

O
),
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Richardson also argues that the police deceived and

o

misled Mrs. Cuffee into believing that his detention was to be

temporary, and her waiver of his rights was obtained by a falss

promise that Kevin would be released to her after his statement.

|
:Here, too, this contention is no; borne out by the record.
i

i Pursuant to the provision of CPL 60.45(2) (b}, a waivar
Efis invalidated and a confession deemed involuntary when obtained
i
i from the defendant:
i
;f "(b) By a public servant engaged in law
h ’ enforcement activity . . .
it (*) by means of any promise or statement
!; : of fact, which . . . creates a sub-
i stantial risk that the defendant
i might falsely incriminzte himself;
i or
i
El (ii) in violation of such rights as the
i! defendant way derive from the con-
1. .
H stitution of this state or of the
[ United States.'
1
h In specific circumstances, this standzrd hes kesn held
i
¥ ) . D
ito render 1nvoluﬁtary,v&avers that were obtained upcn a promise
:
that defendant would not be criminally prosscuted ¢r incarcsratasd

‘(cf., People v Sunset Bav, 76 AD23 592 apoeal cdismissed 54 NY24&

808; People v Fox, 120 AD2d %49). The record in the Dre

[ -
send cass

indicates, however, that the police honestly conveved informaticor

)

rr

Lo]

O
o}

S

to the defendant's mother based upon the facts as they unders

— ~

f
jthem. Indeed, the first two individuals inte erviewed, Clar

M
3

»

1C

11}

Thomas and Lamont McCall, were released.
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pation
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the polic
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\,l'

the impending

Nor did

N

,
H

v«ﬁu

. '6 .
e

eople v Jackson, 143

N . + . £
within the pu W

>
S

n

ne, in

4

lni—

noazn

1i

s

<
-

s

@]

:
ingeng

th

U

furth

1t

-

-

‘mentioned by deféndant, create

ould incriminate himself,

AD24

CPL

However, as the full import o

in a possible homicide -came

[=3

artigan's suggestions to Mrs. Cuffee tha

su

For example,

-~

Richardson's par

2
to be understocd, stat

other parents -

release of the defendants ‘stopped.

3

other remarks in this record, not speci

bstan

tizl risk

+
[

471).

‘were made to Mrs. Cuffee, Angela Cuffee, Paul Rich

§0.45.

the absence of

Al

guestions.

Fairstein's discussion with Paul Richardson, Kevi
that he could accompany them if he chose, b

Or subjects of inguiry were to be pursued.

the waiver by his f

It can only be concluded that no misrepresentatiocn

Xevin himself such as would induce an involuntary confass
. [4

& parent, be

v

Fhy

-
awner

0

Atto

epresentation that thev were not

The clear thrust of Assistant Districe Attorney

n's fathe
ut that no new

This conclusi

evin to do so di

suD

tici-
emaenc

s

ot
Q

-

c

]
rr

O

onstitute improper inducements (Peovle v Perry, 77 AD2d 26%;

th

on 81so argues tnat statements which Fe nale
1

[

i
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-
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S

—
—
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I
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)
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reason except to guestion him about it.

I find that in issuing this waiver,

supported not only by the testimony at the hearing but by the

inherent illogic of taking a deferndant to a crime scene for any

Mr, Richardsocn was

. aware of Kevin's rights because they had been read to Kevin in

‘his presence shortly before leaving for the crime scene ané at

gthe videotaped interview earlier

i
i

T £
i Accordingly, I f

ot
o

nd

pere

I
l
i

'iconcerned. HEis mcotion to suppress these sta

Frespects, denied.
|
I

:at Richardso

‘a variety of statutory and constitutional grounds
!

H

n

— ~ o~
CEenes

is,

rthe Fourth Amendment discussed supra. FHe contends that

statenents made outside the presence of his father must

“suppressed as having been obtained in derocation of the

e

constitutional right to counsel.

resence of his father was the product of dece

ﬁtations to the father; that the duration of his prearra

il . .
l.Court Act; that the statement to Detective Sheehzan in th
t .
|
l

that the delay of his arraignment deprived him of his

‘obtained upon knowing and voluntary waivers of his rights by all

Raymond Santana seeks suppression of his statements cn

in additicn to

itful reprasen-

ignment

etention was such as to render his statements inveluntary: and

5 He also argues that his statement to Detectives Arrovo
and Hartigan must be suppressed because his grandmother should
] .

have besn provided a Spanish interpreter, and secondly, because

betectlve Arroyo's translation of the Miranda rights created

iL:onquLOn resuTtlng in the grandmother's not being fully advised.

o
s
I
'
4
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2

|

Court Act are grounded on his contention that he was not affordzd
. v
certain statutory protections incorporated in section 305.2 o

wthat Act to which, he claims, his status as a juvenile entitle

The arguments advanced by Santana pursuant to the Famil:

N

rh

¢33

'him.  In substance, he contends that the failure of the police t¢

H Y
H )

ccontact his father a} worx and to secure his pr
H i .

i1Raymond's statements violated his rights under the Act,

4
‘
' sance a

O

i’
I
H
}

isup0r8551on.

This llne of argument presents a threshold is

-

Family Court Act.

|
I

. Procedure Law conta

|-+

in specific provisicns which pertain
e
rrest, without = Warrant, of a juvenile. '"When a chil

f

1
!
V
'
\

joi]

|
|

arrest and the place-of detenticn (CPL 120.90, subd. 7.

’

(People v Susan H., 124 Misc 24 341, 345).

i Moreover, "[tlhe Family Court Act, unlike the

|
i
|
1
1
1
I
;

su

Suoreme Court. I=m addressing this issue, I note, parentneti

jthat other defendants similarly rely ugon the provws ions of ths
{
|
|

Both! the New York Family Court Act and the Crimi

T

is arrested forra crime cognizable in the adult justice syst

subd. 6, see, also, CPL 140.40, subd. 5). A similar duty

who are arrested for acts constituting 'juvenileAdelinquencY'.

e &5 .o

i
lwhether the provisions of the Family Court Act apply in the

g s
1~
[N

0
1

v
s

rt
)
M

t

o @]
]
[@T]
I
H
’ 4
i

h

W
0

. . J . \ . .
a 'juvenile offense’ the CPL rsguires that the police officer

notify the parent or other legally responsible perscn of ths

140C.20,

is

imposed by the Family Court Act in regard to youths the same ags

| Procedure Law,. . .accords minors additional safeguards beyend
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arental notification.” (People v Susan H., id at 345). 1Included

mong these is the obligation,.where a parent or guardian is

| a

%resent, to advise them of the Miranda rights, as well as the

Huvenile, 2dditional protections raised by other defendants

(infra) require that questioning take place only in Specially
‘designated facilities and that defendants be taken fo court after
arrest 'with all reasonable speed”, or alternatively, that their

.questioning be limited to a ''reasonable pericd of time."” (Family

3
jt
o

,Court Act 305.2, subds. 4, 7.)

A child under the age of sixteen charged as a juvenile

|
£ -

~+

of

t

O
Fh
h
W
o}
o)
1)
i
[N
A
r
o
©
n
o
3
Ia]
o
)
()]
0
0
=
M
rr
Jde
[0}
un
(0]
<
)
H
o]
®
o}
o
o
rt
oy
M
e
H
0
<.
b
n
|=-
8}
3
n

Criminal Procedure Law. The provisions of the Family Court 2ct

‘section 305.2 do not apply. Eowever there is some commonalitv in

5
ﬁboth and to that extent they are treated the same (ses Family
iCourt Act 305.2(3); Criminal Procedure Law sechtion 140,20(6) anc
140.40(5))(see People v Bonaparte, 130 AD2d 673, lv. denied, 70

NY2& 703; Peools v Ward, 95 AD2d 351; Peoole v Castro, 118 Misc 22

868; s=e also, Peopnle v Acero, 146 AD2d 787; People v Susan ¥,

H '
lisuora,; but see, People v Ventiguattro, 138 aD2d 925).
i

In any event, the record establishes that those

defendants who have specifically raised this issue did in fact

receive the additicnal safeguards mandated by the Family Court 2ct

as is noted in the findings pertaining to them (infra).

i Contrary to Santana's position, this record compels the

‘conclusion that the police complied with the notice provisions

i
Wb

ﬁcontained in both CPL 140.20(6) and Family Court Act 305.2(3). °

]
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Neither statute mandates the presence of a parent befcre

nterrogation can commence. Rather, the CPL requires that the

j=h

"

police "immediately notify the parent. . .", and the Family Court

- It

Act requires that "every reasonable effort" to give such notice be

b
'

imade.
' The provisions of each statute "recognize what is unfor-
;tunately, a not uncommon situation--an uncooperative or even

hostile parent who refuses to attend the guestioning or who is

9N

D2

i

N . , . -
iotherwise unavailable. (See, e.g., Matter of Raphael 2., 53

ct
O

5592.) 2s long as the police have made reasonable efforts

Fh
ry
O

1t

th re

(\?

[gt]

parent, thse

1

Yy &r

Fh

éhotify and to await the arrival o
H K1
auesLlon. {Matter of Emilio M., 37 NY¥2& 173; Matter of Raph

1y
f—t

2
=t

A., supra: cf. Matter of Brian P.T., 58 AD2d 868; Matter of Kevin

Ry 42 AD2d 541). tatements obtaired in such circumstances ars
dmissible as long as thev are otherwise voluntary.'" (Psoole v

Thus, both acts anticipate that it may be necesszary to

é
uestion a child.@hen 2 parent 1is notified but dces not appesar.

é

‘g an H., supra at p. 346-347).
!

J

|

o

For this reason, '"the Family Court Act reguires that. . .the
parent need be advised of the child's rights only 'if pressnt
%Family Court Act 305.2(7)). Moreover, the statute provides thzt

in determining the appropriateness of guesticning, the presences cr

absence of the child's parents is but cne of several factors to be

onsidered (Family Court Act 305.2(8); Peoolé v Susan H., supra,

£

; | ,

at p 346)." (People v Bonaparte, supra at p 675; Matter of
Raphael 2., 53 2D2d 592).

T
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A

The police contacted Mr. Santana promptly after thei

B3

at the Central Park Precinct on the evening of April 19,
&
repeated efforts to cbtain his presence thrcuchout the followin

nd m

m

fu

mnorning. Indeed, they sent a police car to the grapiémother's
residence in order to obtain her presence before they began to
.'5 ' -

formally question R?ymond. Raymond's father came with the

grandmother.

The facts further show that Mr. Santana, despite being fully
advised with regard to his son's circumstances, left thes Centra

Park Precinct on the morning of April 20 andé went to work. Dur

the day he never called tc inqguire about his son. Ee returned

after work and afterhe went home. He aTfrived as Raymond had

completed his statement. He again left the Central Park Precincs

later that day after consenting to his son's speaking to Detectis

iy, ‘the d n

- -~ -
10 QY

%31
u
o

Cx

)

- L3 ~ o [ :_ -
Hartigan alone. Clear . tana noit o

e

. e
attend the quesfioning of his son is not attributable to anv

action or inactioh by the police and could not cperate to
forestall the poiice inguiries of Raymend. In sum,
cdefendant was arrested zs a juvenile offender, the police
discharged their statutory duty {see, CPL 140.20(6)) by |

immediately notifying his [father] of the arrest and placse of

detention.” (Peovle v Bonaparte, supra, at D &674.)

ct

Even if the greater protections afforded to juvenil

18]

delinguents were applied, I would reach the same conclusion.

Given that he was properly notified, the father's presence

was not a condition precedent to the questioning by Detectiv

m
n

Hartigan,Arryfs, or Sheehan, either at the precincts or elsewher

i

[t}

g

1

e

5
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n
O
ja}

and his absence therefrom poses no basis for suppres

either the Pamily Court Act or the Criminal Procedure Law.

89
U
O
M
Yo
r
i
£
-

Santana's argument that Detective Sheehan nade

o3

Fh
W
rt
oy
m
(i

representations to his father, thergw obtaining the

consent to take another statement, is not founded in fact. Thne

4y
=
"
rt
1
0

record shows, to the contrary, that the detectives delayed

i
-3

questioning of Santana until the father was present and *h

visins

commenced their interrogation only after fully and fairl

o
Il
£

the father as to what had previously occurred and 2s to what the
intended to do and after he had an . opportunity to speak to his

son.

tn

Similarly, the facts adduced at the hearing refute Santansz

argument that the circumstances attending his prearraicnmer®
g g E

' detention denied him due process and rendered his statements

was delayved was clearly a product of his femily's behavior, and
not that of the police.
Moreover, the alleged debilitating effect upen Raymond freoo

lack of food and sleep are belied by his raucous behavior in th

h

cell bleock, and his participation, with his codefendants, in the
lewd comments and exuberent laughter with which they accepted
their incarceration.

4 LT
Py

Santana's contention that the delav in his arraignment denizs

him his right to counsel is unavailing. "[Albsent extraordinar:

91
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o
circumstances, a delay in-arraignment is but a factor to conside:
on an issue of underlying involuntariness (Peovle v Holland, <48
&

Nv2d 861; People v Dairsaw, 46 NY2d 739). And such & delay does

&

r—l

not cause the right to counsel to attach autematically." (Peco
v Hopkins, 58 N?Zd 1079, 108l.) 1In apglying that general rule tc

the facts of this cﬁse, it should be noted that qu of the

ntanz's motion to supores

bl
n
on

stauenenus which are the subject of S

+
3

were obtained within twenty-nine hours of his initial deten:icn.
Moreover, the investigation which the police were pursuing

was an extraordinarily complex one, replete with "unexpected

revelations". (F20ple v Hookins, sucra). Finally, the delay, to
the extent that there was any, was in part caused by the effor:is

of the police to reach defendant's familyv and by their reluctanc:

(N

ﬁ‘

oy, . ‘
to come to the precinct, or, cnce thars, to rem

!.'D
.'b

in.

i}f

r

)]

ascns, I find t’r‘zatat‘e record reflects no unnecessary dslay in
n_ b . o -
arraignment and 'nd basis for flnclng that Santana's right tc
counsel was int%rfered with.
5

I find thast

testimony at the hearing in which she demonstrated an abilityv to
understand English far beyond her wiliingness to admit it.

Furthermore, the rights were addressed to her in‘Spanish jo3ts
Detective Arroyo and she gave an affirmative‘response.

Thereafter, when a discussicn ensued about the simultanszous

7~ 02
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P

e — e e ¢ - e o i

respects, denied.

translation of Raymond's interview, Mrs. Coleon's statement to

Detectives Hartigan and Arroyo that "It's ckay. I understs

+

i}

L LR

a clear reflection of her awareness of the events taking place.

Her refusal to sign Raymond's first written statement '"in case

6}
PJ-
1

' had any adverse effect on Raymond"--though stated in
Y 2

Spanish--evidenced her understanding of his richts and of the
objectives of the police investigation.

In any event, the precautions that the detectives

h

exercised vis-a-vis Mrs. Colon were the result of an abundznce o

caution and were not statutorily or constitutionally regquired

th

since Raymond's father had previously been notified of, but wai-

his right to be present. His cavalier approach to his son's

WY
h

situation was reflected in his initial failure to show up at t

precinct when called; his later arrival with his mother afisr zh=

police sent a car for her and his departure for work before

i

Raymond's case was called; his failure to communicate with anven
concerning his son, while at work. Mr. Santana's itinerant

s

conduct throughout this time and the fact that he left his moth

1
ti

jat]

Mrs. Colon to stand with her grandson speaks volumes about hin

also belies the argument that she did not understand English.

Eomrn F3 oA b . 4
fore find that Raymond Sant

tal

o Dl IRl o by -
I ther 0 S STaiemenis &t

(u
fu

the Central Park Precinct; to Detective Sheehan enroute to and i-
the 20th Precinct as well as his videotaped statement were
obtained upon a knowing and voluntary waiver by him and in =z

manner consistent with his constitutional and statutory

guarantees. His motion to suppress these statements is, in all

-

G3
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However, althougﬁ not specifically raised by defendant,
the circumstances which attended his statement to Officer Powers
at the Central Park Precinct, to wit, "I already got mines”

4
requires a different concldsion“$7

y ]
’I
‘/
)
,'/
'/’/’
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3

2

Statements which are He product of custcdial interro-

) J
gation, ‘undertaken in the absencq of Miranda warnings and a

‘waiver thereof, must be suppresséd. It is clear that Raymcng

+

. Santana had not been given his rights as of the time that Off

;‘ % _

" Powers stated to the defendants, ''you guys shouldn't be out hers
: ]

)_J.
(D
iy

- 4

'fbeating up on peoplj. You should be out with your girlfrieng.”
‘Tne admissibility of Santana's response, depends upon wn~ her

. Officer Powers'declaratory statement constituted "interrogation’

. "The term 'interrogation' under Miranda refers not only to

ctions on the part

Jal]

express questioning, but also to pgny words or
i
.0f the police (other than those normallv attendant to arr
| .

b
3! 3 . ‘ <~ s s

. custody) that the police should khow are rezscnzblvy likely to

I
o

helicit an incriminating response frcm the suspect.” (Rhode

1]
£]
rr
I

cr

Island v Innis, 446 US 291, 301; People v Ferro, 63 NY2d 316 ce-
: T [

eovle v Lanahan, 55 NY2& 711).

«

P
I find thaf Powers'’ statement, despite its declarz+
BN

g
O
rt
D
1
ot
’_I
[31]
|\_J
’._J

<
0

1
}.J
3
]
3
i
rr
s}
jte}
H
1]
in

"j
O
3
t
(]
H
Y
£
it
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=3

fu

o)
i
n ¥

Ig3

H

(53

¢

ot

E«.l

<
or

]

r

o]

it

defen ants, and its subject matte* specifically encompassed ths

facts underlylng the;r criminal ‘liability, i.e., that they had

been beating people (see, People v Ferro, supra; cf., People v

Sryant, 59 NY2d 786; People v Wilson, 149 AD2d 376; People v

Allnutt, 148 AD2d 993). The People have not carried their burd

0

of proof to establish the admissibility of this statement (see,

-~

H _
'People v Lanahan, supra; People v Stoesser, 53 NY23 648), s
l :

P
I
|
* :
¥ Steven Lopez has forwarded a number of arguments in
I:

Jsupport of h%;/ﬁotion to suppress statements and clothing. That

f
jbranch of his motion which was premised on the thecry that he was

',
1
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t s . -
seized without probable cause has been resolved supra. I ncw

A

address his remailning contentions, whieh include the argumsnts

- -

that his detention was unreasonable as violative of the Family

Court Act; that his and his father's waivers of Mirandes rights.

[oF

|were induced by a false promise; that the Miranda warnings an

respective interviews should have been translated into Spanish
. for his mother; that defendant's father invoked his right to
¥

of .

ﬁcounsel when he asked, in substance, whether he should or haé to

.
1
y

thave a lawyer; that defendant's will was overborne by his cir-

cumstances; and that the videotape must be suppressed because it

was taken after defendant's father had cut off guestioning.

i

i

{

i

i

| . ,
| With respect to the suppression of physical evidence
1N

)
'obtained from him, he contends further that the peclice did not
|

have his consent to take his clothes.

-

! As incident to his motion to suppress, Lopez also ssziks
;

“to have the hearing reopened so that he might have the oppor-
N : : . o . .

Htunlty, denied him previously, to cross-examine witnesses

N .

|
i

regarding statements other defendants made implicating him.

¥
r—r
O
fu
pr
o
]
Ul
{D
{2
<
).-.l
O
]
fu
rt
=
O
3
n
(8]
1

i Lopez's arguments addresse
i , . . v s -
‘section 305.2 of the Family Court Act fail both for procedural

prosecution of juvenile offenders in Supreme Court.

;Substantively, I find that the pertinent Family Court Act

i . '

i

}prOVlSlOnS were satisfied anyway. Defendant, both at the Central
%Park Precinct and at the 24th Precinct, was questicned in an

H

1

iofficially designated facility. Moreover, the police were under

rno obligation to take him to Family Court prior to gquestioning

s
'
i §
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. . ‘ . 3, . s .
and, in the special circumstances-of this casse, his guesticning
was for a ''reasonable period of time'" and concluded as expedi-

tiously as possible. (Family Court Act 305.2[4](p.)

Lopez's argument that the police obtained waivers of

Hh
Fh

firanda rights from him and his father by means of a false

‘promise regarding Steven's imminent release also fails. There isc

3

s

t

ny senssz or

wu
-
-
o}

+£ime they were made -- coperated as inducemer

©
<

-

2 defencdant

-y

éthat as such they created "a substantial risk that t

‘might falsely incriminate himself." (CPL 60.45(2)(b)(1i); Pecole

'y

|

v Vail, 90 AD2d 917; Peowle v Rosencrants, 77 ADzd 768).

The further argument that Lopez's statement

]

! .

{must be suppressed because his rights and the procesdings wers
1

i

1

|

inot translated for his mother ignores his father's adult status,
as well as the father®s ability to translate those procesdings

]
i
H
t
-

iIfor his wife had he found it warranted. 2Again, even were I to

|
'
1

tapply the "greatkr protections” extended defendants under the
i
1

'Family Court Act, I would find those provisions fully sztisfied

'
i
I
!

lin this case by the participation of the father. tNeither the

constitution nor any statute mandates the joint participaticn of

0
Fh
[A4]

both parents as a prerequisite for the admissibilit

juvenile offender's statements,

The contention that Lopez's father invoked the right to

counsel, thereby precluding further interrcgation, is not

rsupported in the record. "It is well established that if a

97
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that he wished to consult with an attorney before speaking there

can be.no questioning! (Miranda v Arizdna, 384 US 436, 444-445). "

(Peonle v Lubanski, 148 aD2d 947).

However, to be effective, a defendant's expression of

such a desire must be unequivocal and explicit. (Pgoole v_Roe,

73 NY2d 1004; People v Fridman, 71 NY2d 845; cf. pdoole v

—F~—

[}

+

)
A etzha
[Pt SR

Esposito, 68 NY2d 961). Here, the question by defendant's

i

as to whether he had to have an attorney was properly resgonded

P
hat

rr

by Detective Arroyo (sSee, People v Banks, 135 AD2d 643). In

context, the record is clear that the father's guestion '"did not

serve to invoke his right to counsel (see, e.g., Pecople v Eicks,

69 NY2d 969)." (People v Banks, id. at pp 645-646).

Lopez next argues, pursuant to CPL 60.45(2)(a), that his

statements must be suppressed because the circumstances under

1

v
fu
bt

which he was kept in custody operated in their to tir

4]
I
O
1

overbear his will and thereb rovoked an involuntary waiv
Yy

93]

his rignt not to incriminate himself. He allege in suppert of

this thecry, his age, his lack of familiarity with police
practices, a twenty-hour delay before he was advised of his

Iy I [ ~

nts, his lack cf sleep, the absence o

-

[&)]
L
3
£
(’)
th
48}
(9]
rt
rt
03
m
(&3

a kbed a th

-

i

[¥8]

ri
he was in custody for 22 hours before his first statement was
signed and 29 hours before the videotaping began.

CPL 60.45(2)(a) provides, in pertinentbpart: "A con-
fession, admission or other statement is 'involuntarily made' cy

defendant when it is obtained from him:

L] X y
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(a) By any person by the use or threatened
use of physical force upon the defendant .
or by means of any other imprcoper conduct or
undue pressure which impaired the defendant's
physical or mental condition to the extent of
undermining his ability to make a choice
whether or not to make a statement”

!

[

a =%

An application of that statute to the facts of this ¢

reguires this branch of Lopez's motion be denied. The

evidence establishes that Lopez did sleep and was fed. Mors-

over, his allegation that he was reduced to passivity and

subordination is entirely inconsistent with his loud and vulgar

W]
fot

behavior when in the pens amongst his codefendants anc especi

1T

v

by the aggressive+posture that he assumed when Detective Nuge

¥
b))

£H]

Defendant's allegations are refut

[§
j

directed him to sit down.

—

—
H -

the videotape itself which shows Lopez to be compossd and ca

‘~‘
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Defendant further conténds that his father's assertion

"No more questions. My son will not Provide any more answers"
made at approximately 9:10 p.m. on April 20, precluded a

subsequent waiver by him and his father at 3:30 2a.m. on april 21.
‘ %
It follows, he maintains, that his videotaped statement must be
#

suppressed. A

L

"[A] suspect's right to remain silent, once invoked,

&

must be 'scrupulously honored

(Miranda v Arizona, 384 US 43¢ at

p 479; Michigan v Mosley, 423 US 95, 103-104; Peopl

)
<

NY2d 724, 725; see People v Grant, 45 NY2d 356, 373, 376). He

may not within a short period thereafter and without a fresh g=-
of warnings be importuned to speak about the same suspected crims

(People v Garv, 31 NY24d 68, 70; Michigan v Mosley, 423 US 95,

106, supra; see People v Buxton, 44 NY2d 33, 37)." (Peoconle v
L
Ferro, supra, at p 322.)

Cleaflyb tels rule, as contrasted with a2 defendant's

: x>
invocation of his right to counsel, does not "per se, wrohibit

=2

nis later being asked to speak upon reiteration of the reculisite

warnings, provided that the subsequent statement is not the

[t

. s
cecercive int

product of 'continued importunity o

(it

rrogation in

the guise of a request for reconsideratiion' (People v Carv, 31

NY2d 68, 70)." (Psecvle v Buxten, suora, at p 37; Peonle v

Collins, 114 AD2d 373; People v Pugh, 70 AD2d 664.)
To hold otherwise, "regardless of the circumstances,
would transform the Miranda safeguards into wholly irraticnal \

obstacles to legitimateipolice investigative activity, and
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guestioning upon the father's directive, left the room and

o deprive suspects of an opportunity to make informed and

intelligent assessments of their interests."

423 UB 96, 102.)

(Michigan v Moslevy,

I find on the facts of this case, that Lopez's right to

initiatives to question defendant were not undertaken for cver s

hours. FKere, as in People v Cicciarelli,

" cut off questioning was '"scrupulously honored" {(Miranda v Arizona
. N . ’

sSuUPra. ) Detectives Arroyo and Hartigan immediately cut off

I
i

By -
Qrin

(=8

Kt
¥

{145 apzd 938), "the

police immediately ceased questioning defendant when he invoked

his right to remain silent.

Defendant's subsequent statement was

made only after the passage of time, without further police

pressure and after having been again fully given his Miranca

warnings." (People v Cicciarelli, id at p 939; sze, People v

2d 531

P

Accordingly,

presence of his mother and

does not provide a basis for suppression.
Lopez has not specifically moved to

statements he made to Officer Powers concerning how many

individuals the officers
chassd. Nor has Santana

exchange attributable to

waiver which defendant

suppress

had caught compared to how m

1]

ss that p

-

issued in the

father immediately prior to the

-
they =~
ad S R
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e Teli ey e wtia e v e

hecmuse they were spontaneously generated (Peowle v Ferro,

suora).

ra

i

- -

(>G4

h

ficer Powers terse

!-~-\

Q

lnte*rogatWOq (Peoole v Rlvers, 56 NY2d.476,

Peovple v Stoesser,

53 Nv2d 648;

rearg denied 57

pointed response to the defendant's

uestions can in no way be viewed as the functional eqguivalent cZ

)

an

T
Al

»
2e

People v Stevenson,

3

'835),f(People v Coleman, 142 AD24d 586, 587.)

*clo thing under the
i.

because it was incident to his lawful arrest

se

E Defendant argues that consent to take
iirequired and that az lack of proof as to con

! p _

1

H .

|isuppression of that Qlothlng. However,

T

»
3

regul

"

t

]

i

the seizure of

{Peonle v

- -
=2

Lo

A
&

10

hed
O
‘ -] 1

his clothes was

‘P\
I8}

rt

(8]

T

veZ S
¥ -

circumstances dld not requl*e ‘his consent

115 AD2¢ 50Z.)

115 aD2d 627.)

v Williams,

In any event,

ccunsel for Lopez had an cppor

f=Y

=

statements which p*OV1aed probabl

Richardson or Thomas-~-indesd it was on

this evidence was elicited.

102

I

5 7

|
i
"
i
|
|
|
I
|

refzsrence to the record reveals

ceuse against him-~thce

his c¢ross-examination

Singletary, 35 NY2d 528; see, People v Sweenev,
Defendant has alsc moved to reopen the hearing
]
;that he was improperly precluded from cross-examining wi
gas to statements by other defendants which implicated hi
;notion is den;cd; "Defendant lacks standing to challeng
éJf those statedehts as thé basis for his arrest,
itkéy were unconsti tL**Q" 1lv cobtained (see People v T
ALC2d §54, 855' see ‘also, Peonle v Henley, 53 NY2d 403.)" {(Peccls

VAU

tunity to cross-examine as to the

th
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Defendant's motion to redact’ portions of his video

statemént is reserved for trial.

Antron McCray seeks to suppress the

statements that he made to Detective Hildenbrandt on April

the 20th Precinct and the video statement that he gave th

Ho

e

EN

-

following day'at the 24th Precinc

series of

%

®

has not put in issus

statement that he made to Officer Powers, when, accompanied bv

his mother he went to the

midnight on April 20.

Central Park Precinct at around

McCray initially argues that he was not afforded

certain statutory protections incorporated in Family Court Act

305.2.
his statutcry rights were viclated by the fai
arresting officers to tzke him to court 'with

speed"” or alternatively, to limit their cuest

1

"reasonable of time" (Family Court Act

uncer the Family Court Act

lure of
all
ioning
305.2 [4)]

=
LAl

’ that

Specifically, he contends, pursuant to subdivision 4 tha

P

[

=zt =
Lo ip=R S SN,

0

f his questioning at the 20th Precinct must be suppressed

3

o -
that interrcgation

¥

- - 1
acause the room in which

2
-

plac

[t

on that date, a properly designated facility.

1]

n

o)

rr
~

Defendant also argues that his guestioning was

custodial and, as such, regquired a knowing and voluntary wziver

of his Miranda rights as a predicate thereto.

Pursuant to this

line of argument, he contends that his waiver was not voluntary

because of misleading and unfair inducements on the part of the

detectives.
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He also contends that his arraignment was unnecessarily
delayed and that this denied him his right to counsel,

I will address, first, the argument that defendant's
waiver of his Miranda rights was not fairly ané properly

-~

obtained. This contention turns initially on whether a reading

‘of his rights and waiver thereof was reguired under the

circumstances. ~Miranda warnings are reguired cnly when there has

been such a restriction imposed on a person's freedcom as to

render him in custeody (Miranda v Arizona, supra; Oregon Vv

th
§

Mathiason, 429 US 492). "In determining whether a suspect wa
custody at the time of the police questioning and therefore

. T
entitled to receive pre-interrogation Miranda warnings, the test

is not what the defendant thought, but rather what a reasonable

man, innocent of any crime, would have thought had he been in ths

defendant’s position {see, People v Yukl, 25 NY2d 5§35, 589; se=s
also, Pecole v Kwok T., 43 NY28 213)." (People v EHall, 12% aDpzd
698, 700.)
% .
Defenﬁant argues that a number of fzctocrs establishes

his custodial status: that Antron was not & "mere" witness;

4 =
———y

H
41}
mn
re
o

rather the police'believedbthey had probable cause to ar

the manner in which he was ''picked up" at his apartment includin

[

the failure of the police to first telephone and the number of

rt

police; that the questioning took place at the police precinc
instead of at his home; and Detective Rosario's statément to
Mr. McCray that a parent "would have" to accompany Antron to ths

precinct because he was a juvenile.
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-
I find, however, that the presence of these factors

either individually or in their totality, did not render Antron's

N . N -
status custodial within the contemplation of Peopnle v Yukl,

{ supra).
%

There is no obligation inherent in Miranda v Arizona
2

o4 :
{supra) that the police give warnings to every person whom they
—_— ind .

guestion even if they be a suspect or the focus of an

investigation (Oregon v Mathiason, supre; Pecople v Liccione, 63

AD2d 305, affd 50 NY2d 850; People v Basso, 140 AD2d 448; Peoole

v Scott, 116 AD2d 755.) Nor does the fact that the guestioning

takes place at a police precinct necessarily render the

surrounding circumstances custodial (Oregon v Mathiason, suora;

{

Peoonle v Mack, 131 AD2d 784; People v Goodrich, 126 AD2d4 835).

4
1

Further, while the number of police officers prassnt &t

st

the McCray apartment and the fact that they had not called first
e . o . . . .
arguably conveysa,cerualn*coerc1ve aspects, such circumstances co

not render an environment custodial. "Any interview of one

+

suspectad of a crime by & police officer will have coercive

F
il

b
m

ects to it, simply by virtu

(¢

ad O

. ’G

fact that the peolice
officef is part of a law enforcement system which may ultimztely
cause the suspect to be charged with a crime. But police
officers are not reguirecd to admnister Miranda warnings to

everyone wvhom they question. Nor is the requirement of warnings

[
iy

et
D

to be imposed simply because the questioning takes place in

station house, or because the questioned person is one whom

r

ne

(

police suspect.” (Oregon v Mathiason, supra, at p 495;

in

ea,

People v Lico#bne, supra.)
7
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Moreover the giving of Miranda richts does not

el
~
(6]
(@]
}_1
[
o)
m

3

W
(e}
hed
o
[AS]
ISP

a finding that he was hot in custody (People v Fe

s

isgue,

646; People v Ross, 134 AD2d 298, lv denied 70 NY2d 937; People v

-

Easso, supra; People v Sohn, 148 AD2d 533).

Pertinent, as well, is recognition of the fact that
Antron had earlier gone voluntarily to ths precinct with his

r Powers and

rh

0
{

a2
-

mother, made significant admissions to Of

nevertheless been allowed to leave (ses, Pecole v Anderson, 127
AD2d 775, lv denied 69 NY2d 947).

find, therefore, that the defendant, in the presencs

=t

of his parsnts, voluntarily acreed to accompany the police to the

r the express purpose of guesticning and that the

o
"
o®
)
l«l
i}
0
ct
Hn
o)

circumstances of this questioning were not custodial in naturs

|

NYzd 1113 Peonle +w Yukl, suprz; Psccls

wn

(s=2e, Peovle Vv Bertolo, 6

¢

- KWl
& AL

Co

[N
2

~—
.

25
Accordingly, the cuestioning of defendant did not

. require a preliminary waiver of Miranda righis. This branch of
‘defendant's motion to suppress statements is, therefore, cenied.

that the circumstances wers, or

o]
<
D
=
-
o]
%
(0
H
(D
+
O
i 1
’J
3
[o )

. became, custodial (see, Peonle v Hall, supra)}, a cdifferent

'I
et - WSS L L 744 H L : T by

lestablished that defendant was given his full Miranda warnings in
|

ﬁthose rights prior to his interrogation at the 20th Precinct and

lthe presence of both his mother and father and that he waived

“his videotape at the 24th Precinct. Defendant's contention that
-hls waiver was involuntary because his parents had been misled bv

the police is not substantiated. The basis for this alleged
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!
I
!

3

-

misleading was the statements by Detective Rosaric that Antron

should "tell the truth, no matter how horrible" and two later

g . : Sk . . ..
Y conversations between the father and Detectives Hildebrandt,

Gonzalez and McCabe outside Antron's presence, in which they

discussed whether Antron was telling the truth. In both
conversations Mr. rcCray agreed with the detectives that the
son was not being truthful and on one occasion he relayed tnat

information to Antron and con the second occasion he asked his

0]

wife to leave. Contrary to defendant's theory, none of th
detective's statements 'rise to the level of those promises or
statements which create a substantial risk that defendant might

falsely incriminate himself., (People v Diaz, 77 AD2d 523, 526

H

. . . These statements urging defendant tc tell the truth . . .

are no: the kimd which involve a substantial risk of incducing a
fzlse confession ... . }'" ({Pecple v Perrv, 77 AD2d 269, 273 ar
r.-.]
' -

cases cited therein).

rr

m
1]
c

Moreo¥ef, the record reflects that the direct r

the detective's

N

second discussion with Mr. McCray was not
waiver by defendanﬁ of any rigﬁt he had not previouslv waived,
but only that his mother stepped out of the rcom, leaving Antro
with his fathér and the police. Clearly, the conversations
between the detectives and Mr. McCray dic not result in any
“improper displacement of free choice on the part of the child

o e . (Matter of Raymond W., 44 NY2d 438, 441; cf., Pecole v

. Dizz, 54 Ny2d 967, cert denied 435 US 2673,

/
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Therefore, defendant's motion to suppress his statemen:

on the dground that his waiver of righits was le

[
fae]

lly obtained is

u
[o1]

Neither is defendant's argument that he w;s denied his
right to counsel by the unnecessary delay in hl- arraignment

sustained in this record. The delay in defenca ’s arraignoment

was not calculated to deny defendant his right to counsel but was

instead necessitated by the dimensions of the investigation and
the '"gravity of the crimes being investigated.'" (People v

Zehner, 112 AD2d 465, 466.)

il -

The fact that the People "had probkable cau

n
[t
[}
[
o R
3
e}
r

craate a duty to arrest the defendant . . . it was entirely

proper for the police to attempt to gain a confession in order to
secure the guzality and gquantity cof proof neceszary Lo commencs &
successiul prosecution (see Peomle v Brinsko 1135 AD2d 839,888, 1v
denied 67 NY2d 940; People v Williams, 112 ADZa 259, lv denisd £2
NY2d 923; see also, United States v Lovasco, 431 US 783, 757 ren

denied 434 US 881)" (People v DiFabio, 134 aA22d 218,919; app
dismissaed 72 NY24 249; Pecple v lle , 148 2024 858}, The

contention, then, by McCray, that he should immediately have pezn
brought before a judge upon being picked up by the police, fails.
The provisions of Family Court Act section 305.2(4) ars

not pertinent to this determination (see discussiocon, suvra), and

in any case they were complied with.

108

NYCLD_001131



o

The fact that Room 125 at the 20th Precinct--where
McCray gave his statement--was not a designated facility is rno
material. Indeed, Room 125 was so designated approximately ons
month later. An irregularity of such minor dimensiocn does not
operate to require the application of the exclusionary rule
especially where, as here, "there is no evidence of wilful or
negligent disregard of the statutory reguirements . . . and no
evidence of inattention to such requirements as a pattern or
practice, no sufficiently useful prophylactic purpose would be
served in pen alizing the police for failure toc conform to the

terms of the statﬁte taken literally'" (Matter of Emilio M., 37

Ny2d 173, 177; Matter of Luis N., 112 AD2d 86).

Acoréingly, McCray's motion to suppress is, in all

I
T
il
-l
{
A
cr
i

3

=
tn
3

premisad cn &

t

Yusef Salaam's motion to suppress i

'.l.
1)
h

number of arguments arising under statutory protections emicd

(')

(=N

in the Cr*mlnal?éroceaure Law and the Family Court Act and undscx
the Fourth, Fifth, and Sixth Amendments to the Constitution.

His argument that he was arrested without probable

cause, and that the evidence obtained from him was thsre

;.(:

tainted, has been discussed supra. In addition, he argues that
his statements were involuntary because tbey were not obtained i-n

a manner consistent with the stringent standards afforded
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2

juvenlles in that the paliée did not comply with the statutcry
requirem:ﬁnts contzinsd in the CPL and Family Court Acts; and
further, that defendant's statement was not made upon a knowing
-and intelligent waiver but, rather, was éhe product %f isolatic:

and deceit. 5

‘

In the flrf:branch of this motion, Salaaﬂ contends thzat
his rightes were violated by the failure of the police to notify
his mother of his arrest as reguired under Family Court Act 3035.2
and CPL 140.,20(6).

Clearly, there is no dispute thzt the policé nade nio
effbrt to notify Salaam's mother. His guestioning wés commenced
outside her presence and completed while she was making

unsuccessful efforts to see him.

The record establishes that Salaam misrepressned his
age to the police, telling them he was sixtsen. I f£ind that the

s
\

. § . @ . . .
reliance by the Eo@xce on his misrepresentation w

o
n
H
D
fu
n
O
]
m
)
it
D

The police had been informed earlied by Al Morris that Yusef was
.sixteen. His school tran51g card cnovn to Detective Taglicni
showed him to be sixteen. Further, Salaam's appearance is
jentirely consistent with that of an adolescent sixteen or older

(see

L"l

sc 2d 703).

, Pecople v Ccker, 103 Mis

i
F R
‘ The issue becomes, then, whether the reliance by the
, .

I
t
i
1
il
H
'

police on Salaam's misrepresentation ‘excuses their alleged
'failure to comply with CPL 140.20 or, arguendo, Family Court Act
?305.2.. D=fendant contends that a failure to comply with the '
‘statLtory notice provisions requ1res, per se, the supp ression of

his stat@nené7/‘ The application of the "per se" rule "has
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resulted in an abundance of often inconsistent cazse law--as
bl

courts_have alternatively moved toward and awey from a per

mn
14l

rule reguiring the parent's presence. [For a2 comprehensive

: sunmary of this case law, see, People v Castro, 118 Misc 2nd

»
868))." (Matter of Candy M., 142 Misc 2d 718,719.)
Tefendant should ncot derive & benefit from his

deliberate falsification. Rather, because any "failure of
compliance was the direct result of a deliberate
misrepresentation on the part of" Salaam, he is bound by the

consequences  of that falsehood (Matter of Hector C., 95 Misc 24

>

255, 258; Peonle v Coker, supral.

Accerdingly, any failure to notify defendant's mother

- did not operate to foreclose the detectives' right to question

nim.

I turn, then, to defendant's contention that the police
guestioning was improperly conducted'because‘he was denied access
tc his family. "[Tlhere is no per se rule invalidating a

“confession where the police isclate an infant defendant from his

T

parents during cuestioning (People v Tavlor, 16 MNvY2d 1038, i03¢-

1040, afid after remand 27 NY2d 493)." (People v Green, 147 2DIcZ
1955, 957.)

‘questioning was of short duration; he had appeared at ths

@}
t1]
Hy
m
ol
(a3
n
o
rt
by
o
0
Vs
|—J.
<&
11}
o
fu
rh
o]
-]
t«.—l
n
4]
+
6]
h
=
-
$H]
")
)
£
fu
=
3
}_.
73
[Ye}
wn
;.-I
[

yprecinct voluntarily; and he made no reguest that his mother be

i'notified or that she be present (6f. People v Bevilaccua, 45

'Ny2d 508; People v Venticuattro, 138 2D2d 925). Most

H
i

:isignificantly, the police did not employ any deception such as
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f the most likely avenue by which the

o

would "have sealed o

assistance of counsel” might have reached the-defendant (Peonl

1

Townsend, 33 NY2d 37, *41).
The fact that Ms, Salaam's reqﬁest to see her son was

denied "is not 4in and of itself sufficient rezson or bkasis for

“excluding the defend?nt’s confession . . ." {People v Hocking,

NY2d 973, 975).
Yusef's mother was granted the opportunity to see her
son as socn as the police were made aware of his true age. Har

} -

rlier access was denied only because he had mislea:

(s
rr

S

Ot

The police did not covertly take Yusef into custocy.
‘v .
He went with them voluntarily and the police notified his sist

of their dastination. That this was understood by his family is

borne out by the arrival of his aunt and her friends, his mother,
and his Big Brother at the 20th Precinct within a relalively
| . e
short time theregfjer.
' 4
Ms. Salamm's opportunity to retain counsel on his

- .
behalf was not interfered with. Indeed, the testimony

-,

)

established that she did ultimately invoke defendant's right tc

counsel, but his questiconing had azlready ceased. The Townsend

. Court itself recognized the distinguishing factor oresented in

earlier case where "[nlo attempt was made by the polics to
conceal the presence of the deferndant or to deceive the family

when inguiry was made"” (People v Townsend, sucra, at p 42; sze

People v Eocking, 15 NY2d 973; People v Tavlor, 16 NY2& 1038).

/
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!
Y

i+ voluntary waiver of his Miranda rights and that such a waiver did

Defendant also contends that his statements should be

a

ecelt.

[a3

suppressed because they were obtained by trickery and
This allegation is based on the fact that Detective McXenna

informed Salaam that he had been impliczted by others and thai,

¥

if his fingerprints were found on the female jogger's outfit, he

®
=

"was going down for the rape.” ‘ .

x

The recordé shows that Detective McKenna's statemsnt to

Salaam that he had been implicated by others was truthful

Statements by the police to defendants, informing them that

a

others have implicated them in a crime are not unfairly

-

coercive--{Peowvle v Diaz, 54 NY2d 967, cert denied 4535 US ©37).

=

Although not the case here, this is so even whare such stabtemsnts

constitute misrepresentaticns (see, People v CGreen, supra; ses

also, People v Tarsia, 50 NY24 1). 2cceordingly those statements

provide no pasis for defendant's motion to suppress.
To the extent that McXenna's remark about fingercrinits

was untrue, this statement could, in no way, create a '"subsantizal
risk that the defendant might falsely incriminate himself" (CFL
60.45[21(bl{i]).

For the foregoing reasons, I find that none c¢f the

M
2
[
3
iy
H
(0

factors raised by defendant, individually or collectiv

. such as to obviate Salaam's ability to issue a knowing and

issue. His statements to Detective McKenna will not be
suppressed. The obtaining of Yusef's signature on the Miranda card afrer

1 A
Detective McKeana was aware of Salaam's true age dces not affect the volun-

tariness of his statement but the use of such signature may be addressed i

limine at trial.
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" . Salaam does not spacificallyochallenge the
1

this statement was not provoked by police conduct znd was
spontaneous in nature (People v Ferro, supra). It is therefore

admissible.

Defendant Kharey Wise contends that his statemznts o

be suppressed becauss they are the product of an zrrest mzde

without probable causzs and because they were involuntars within
. Yy b4

the meaning of CPL 60.45. His contention that his statements
comprise the tain%ad fruit of an illegal arrest has been

resolved supra.

[
ot
-3

His argument that his statements were involuntari

(@]
S
rt
v
'-Jo
)
o,
I

nder CPL €0.45(2)(a) proceeds on the contention thrac
phvsical force was eno=oyed to obtain them.

The record simply does not sustain that., I note tha
. @ - ‘
the video taken gf Wise after the time of the alleged beating
: !
;gave no indicatidn of any bruises.

Mor does the record support Wise's argument that his

wi]l was coverborne by shouting, intimidation, and the lack of

rest, food and drink. Wise slept, ate and received milk when

2

s
o2

t

F
ias ed for it. Further, his behavior while in the cell at the
[
l

Precinct, particularly his laughing and asking his

[code&encan*s if thev had told th° DOl’Ce allegedly humorous
hlnc1dents involving joggers, belies his conten+1nr that he

i LRI Y -

.suffered from physical abuse or psychological duress.
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! ,
}!much "time" he might expect to do. The record estzblishes tha®

M

|

m

adm 15519111ty of his sta;em_"t to Detective Neenan concsrning row

or



\

o

M

I Wise also argues that the second statement to Detectiv
|
|

iHartigan at 9:20 a.m. on April 21  is inadmissible because it wzs

i

1

il . . . : -

!ynot preceded by Miranda warnings. The record shows that

"defendant had been ¢iven his warnings twice prior to the taking
%

of that statement: first, before his interview at 12:30 a2.m. ard
»

F that morning at around 7:00 a.m. There is

no ''requirement that the Mirande warnings be intoned every sincle

then by ADA Fairsteil

h

time a suspect in custody is subjected to separate s=rie

62}

O

cuestioning within a short time interval." (Peovle v Crosby, ¢

AD2d 20, 29, lv denied 58 NY2d 974; People v Adkins, 145 aD2c

937.)

Wise argues that his statements must be supor

M
t
(it
i

. because he was promised that, if he made them, he would be

th

released. The only basis in the record for this ovrepesition &

defendant’'s own testimcny,which I find incredible., His motion tc
suppress statements Ps in all respects denied.

N

‘upon an alleged arrest without probable cause and upon the

;Eargument that his right to counsel was denied him hecause the

0

ipolice did not permit him to consult with his crandmother and
£

1

|’
]
ol

ailed to readvise him of his Miranda warnings.
Cefendant's assertion as to his alleged seizure withcut
probable cause has been discussed supra,

His argument that he was denied an opportunity to call

1
H
H

fhis grancmother is specifically refuted in the record by the
' testimony of Detectives Kelly and Neenan. The proof at the

hearing disc%;z%d that he did not indicate an interest in

NYCLD_001138



speaking to his grandmother until his statement was almest
complétéd ané then he decdided to do i; later. -Thereafter, he
did speak to her on the telephone. Prior to his videotaped
statement, he was properly apprised of his Miranda rights and

he understood and waived them.

Accordingly, his motion to suppress is without Zfactisl

or legal support and is denied (People v Crosby, supra).

Defendants' motions for a severance will be determined

prior to trial.

J s -~
Dated:-y{-‘—--‘; - _,-3’ . 1990

A
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